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8101 


This section of the FEDERAL REGISTER 
contains ^e9uiatory documents having 
general applicability and legal effe<^ most 
of which are keyed to and codified in 
the Code of Federal Regulations, which Is 
published under 50 titles pursuant to 44, 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superiritendent of Documents. 

Prices of new books are listedi in the 
first FEDERAL REGISTER issue ot each 
week. 


OFFICE OF ADMINISTRATION 
5 CFR Part 2508 

Information Security Regulations 

agency: Office of Administration, 
Executive Office of the President. 
action: Final rule. 

SUMMARY: The Office of Administration 
(OA) is amending the existing 
regulations in 5 CFR part 2500— 
Information Security Regulation to 
comply with the procedural 
requirements of Executive Order 12356, 
“National Security Information.*^ 

The amendments are necessary m 
order to identify Executive Order 12356 
and the Information Security Oversight 
Office’s (ISOO) Ehrective No. 1 as. the 
basis for these regulations, and to 
amend part 2500 relating to mandatory 
review for declassification procedures. 
Section 2500.7 mforms members of the 
public of the procedures to be followed 
in submitting requests for mandatory 
review for declassification and 
establishes internal processing 
procedures for such requests. 

EFFECTIVE DATE: March 29,1991. 

FOR FURTHER INFORMATION CONTACT: 
Charles Easley, Security Officer, Office 
of Administration, 725 17th Street, NW., 
Washington, DC 20503 [202). 395-6206, 
SUPPLEMENTARY INFORMATION: 

Background 

Executive Order 12356, “National 
Security Information,** effective on April 
2,1982, requires that ag^encies which 
handle classified information 
promulgate regulations identifyir^ the 
information to be purotecled, prescribe 
classification, downgrading, 
declassification, and safeguarding 
procedures, and establish a monitoring 
system to ensure compliance. The 
Executive Order further requires tiiat 
those portions of the regulations which 


affect members of the public to be 
published in the Federal Register; 

The Office of Administration’s Role 
With Classified Information 

OA does not have original 
classification authority; however, it 
receives information classified by other 
agencies. These regulations establish 
procedures for handling such 
information. The Security Officer is 
required to develop and direct an 
agency-wide monitormg system to 
ensure effective iii^}lementation of 
Executive Order 12356. This includes, 
but is not limited to: 

(1) Designating certain agency 
officials as custodians of all classified 
information; 

(2) Developing an effective security 
educaticm program that familiarizes 
employees with the requirements of the 
Order; and 

(3) Establishes procedures for 
mandatory declassification review 
requests. 

Waiver of Proposed Ridemaking 

Publication of this document as a 
proposed rule for public comment is not 
required under 5 U.S.C. 563(b) (A) since 
the regulations relate only to agency 
procedures. 

Executive Order 12291 

These regulations have been reviewed 
in accorda^e with Executive Order 
12291. They are classified as non-major 
because they do not meet the criteria 
established in the Order for major 
regulations. 

List of Subjects in 5 CFR Part 2500 

Classified information. 

Bruce L Overton, 

General Coansek 

Title 5 of the Code of Federal 
Regulations is amended as follows: 

PART 2500—INFORWtATION SECURITY 
REGULATION 

1- The authority citation for part 2500 
is revised to read as follows: 

Authorilyr Executive Order 12356, 3 CFR, 
1982 COMP., p, 160. 

2. Section 2^}0L7(b) is revised to read 
as follows: 


§1509.7 Dedasslficatloft and 
Downgrading. 

• • « • • 

(b) Mandatory review for 
declassification, (1) Requests for 
mandatory review of national security 
information contained in the records of 
any Executive Office of the President 
(EOP) agency for which OA provides 
services must be in writing and 
addressed to the Security Officer, OA, 
725 17th Street. NW., Washington, DC 
20503. Those agencies for which OA 
provides services include the Council of 
Economic Advisors, the Council on 
Environmental Quality, the Office of 
Administration, and the Office of the 
United States Trade Representative. 

( 2 ) The OA Security Officer will 
receive and monitor all requests for 
mandatory review tor declassification of 
information as received by the EOP 
agencies named above. 

(3) Requests for mandatory review for 
declassification of classified information 
contained in the records of any other 
Executive Office of the President agency 
for which OA provides services sh^d 
be addressed directly to the agency 
which is the owner of the record, in 
accordance with that agency’s published 
Information Security Regulation. 

§250aT1 [AroendedT 

3. In § 2500.11 “Executive Order 
12065’* is removed and “Executive Order 
12356’* is added in its place. 

[FR Dog. 91-4628 Filed 2-26-91; 8:45 ami 
BILUMQ cooe 3119-41^M 


DEPARTMENT OF AGRICULTURE 

Ammat and Plant Health Inspectiim 
Service 

7 CFR Part 30t 

[Docket No. 91-008] 

Citrus Canker Regulations; 
Quarantined Areas 

agency: Animal and Plant Health 
Inspection Service. USDA, 

ACTiONr Final rule. 

summary: We are affirming, with one 
change, an interim rule that amended 
the citrus canker regulations by adding 
an area in Highlands County, Florida, to 
the list of areas quarantined because of 
citrus canker, and by designating an 
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area surrounding the quarantined area 
as a survey area. This action imposes 
certain restrictions on the interstate 
movement of regulated articles from this 
area. 

EFFECTIVE DATE: February 27,1991. 

FOR FURTHER INFORMATION CONTACT: 

Stephen Poe, Operations Officer, 
Domestic and Emergency Operations, 
PPQ, APHIS, USDA, room 661, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, MD 20782, 301-436-6365. 
SUPPLEMENTARY INFORMATION! 

Background 

In an interim rule effective November 
21,1990, and published in the Federal 
Register on November 29,1990 (55 FR 
49501-49502, Docket Number 90-221), 
we amended the citrus canker 
regulations (7 CFR 301.75 et seg., 
“Subpart—Citrus Canker’* (referred to 
below as the regulations) by adding an 
area in Highlands County, Florida, to the 
list of areas quarantined because of 
citrus canker, and by designating an 
area surrounding the quarantined area 
as a survey area. Comments on the 
interim rule were required to be 
received on or before January 28,1991. 

We received one comment, from the 
Florida Department of Agriculture and 
Consumer Services, advising us of 
modifications needed to accurately 
describe the new survey area. We agree, 
and have corrected the error in this 
document. The facts presented in the 
interim rule still provide a basis for this 
rule. Therefore, we are affirming the 
provisions of the interim rule with the 
change noted above. 

Effective Date 

The provisions of the interim rule 
have been in effect since November 21, 
1990, This document simply affirms them 
and corrects the description of the 
survey area. Pursuant to the provisions 
of 5 U.S.C. 553, we are making this final 
rule effective upon publication to allow 
immediate correction of the survey area 
description. We believe this is necessary 
to prevent confusion in the enforcement 
of the regulations. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million: will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 


geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-ljased 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

As a result of the inferim rule, an 
additional area of Florida, in Highlands 
County, was designated as a 
quarantined area, and restrictions are 
being imposed on the interstate 
movement of regulated articles from the 
quarantined area. The entities in the 
quarantined area affected by this action 
are three citrus grove owners, only one 
of whom would be considered a small 
entity. This small entity owns one fruit- 
producing grove, and a grove consisting 
of citrus plantings. Of the other two 
entities, one owns a grove of citrus 
plantings and a fruit-producing grove, 
and the other owns a grove of citrus 
plantings where the citrus canker was 
found. In the grove where citrus canker 
was found, all infected trees—as well as 
suspect trees in the vicinity of the 
infected trees—^have been destroyed. 

The trees represent a loss of 
approximately $14,000 to the owner. 

We estimate that the regulations will 
require all three grove owners to spend 
approximately $25 per acre, per year— 
until the quarantine is lifted—^for 
sanitizing vehicles, equipment, and 
personnel leaving their groves. These 
costs represent a very small percentage 
of their overall production expenses. 

The owners of the two fruit-producing 
groves should be able to continue 
marketing fruit from these two groves at 
or near the same level of profit they 
realized prior to the introduction of the 
regulations. The regulations allow 
regulated fruit to be shipped interstate, 
under certain conditions, from a 
quarantined area into any area of the 
United States except commercial citrus- 
producing areas. Also, the regulations 
do not prohibit the owners from moving 
their fruit intrastate, provided the fruit is 
not intended for the fresh fruit market, 
and provided certain other conditions 
are met. 

The effect of the regulations on the 
owners of the two fruit-producing groves 
is further muted by the fact that they 
also own groves outside the quarantined 
area. Their quarantined groves represent 
only a portion of the total acreage they 
own. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 


determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seg.). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials (See 7 CFR part 
3015, subpart V.) 

List of Subjects in 7 CFR Part 301 

Agricultural commodities, Citrus 
canker, Plants (Agriculture). Plant 
diseases, Plant pests, Quarantine, 
Transportation. 

PART 301-DOMESTIC QUARANTINE 
NOTICES 

Accordingly, we are adopting as a 
final rule, with one change, the interim 
rule that amended 7 CFR 301.75-4, and 
that was published at 55 FR 49501-49502 
on November 29,1990. 

1. The authority citation for part 301 
continues to read as follows: 

Authority: 7 U.S.C. ISObb, ISOdd, 150ee, 
150ff, 161,162. and 164-167; 7 CFR 2.17, 2.51, 
and 371.2(c). 

2. Paragraph (d)(1) of § 301.75-4 is 
amended by revising the description of 
the survey area that begins, “T. 37 S.,’’ to 
read as follows: 

§ 301.75-4 Quarantined areas. 
***** 

(d) * ‘ * 

( 1 ) • * * 

Florida 

***** 

T. 37 S., R. 28 E., secs. 22, 23, 24,25, 26, and 
27, and secs. 34, 35, and 36: R. 29 E., secs. 19, 
20, 21, 22, 23, and 24, and secs. 30 and 31: R. 

30 E., those portions of secs. 17, 20, and 28 
situated west of U.S. Highway 27, and all of 
secs. 18,19, and 29. 30, 31, 32, and 33; T, 38S., 
R. 28 E., secs. 1, 2. and 3, secs. 10,11,12,13, 

14, and 15, secs. 22, 23, 24, 25, 26, and 27, and 
secs. 34, 35, and 36; R. 29 E., secs. 6. 7,18, and 
19, and secs. 25, 28, 27, 28, 29, 30. 31, 32, 33, 34. 
35, and 36; R. 30 E., secs. 3, 4, 5. 6, 7, 8,9, and 
10, secs. 15,16.17,18,19, 20, 21, and 22, and 
secs. 27, 28, 29, 30. 31, 32, 33, and 34; T. 39 S.. 
R. 28 E., secs. 1, 2, and 3; R. 29 E.. secs. 1, 2, 3, 
4, 5, and 6; R. 30 E., secs. 3,4, 5, and 6. 
***** 
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Done in Washington, DC, this 21st day- of 
February 1991. 

James W. Glossrar, 

Administrator^ Animal and Plant Health 
Inspection Servicei 

[FR Doc. 91^588 Filed 2-’26-91; 8:45 am] 
BIUJNQ CODE 3410-34-M 


Agricultural Stabilizalion and 
Conservation Service 

Agricultural Marketing Service 

7 CFR Part 1270 

Wool and Mohair Advertising and 
Promotion; Procedure for the Conduct 
of Referendums 

AGENCIES: Agricuitnral Marketing 
Service and Agricultural Stabilization 
and Conservation Service. 
action: Final rule. 

SUMMARY: This final rule amends the 
regulations governing the procedure for 
conducting referendums under the Wool 
Act of 1954 (Wool Act) to conform with 
amendments made to the Wool Act by 
the Food, Agriculture, Conservation, and 
Trade Act of 1990 (1990 Act) and to 
delete obsolete regulatory provisions. 
Under section 708 of the Wool Act, wool 
and mohair producers approve or 
disapprove, through referendums, any 
proposed agreements entered into 
between the Secretary of Agriculture 
(the Secretary) and any marketing 
cooperative, trade association, or other 
group, whose members are engaged in 
the handling of wool, sheep, 
goats, or the products thereof. The 
proposed agreements generally 
authorize the Secretary to make 
deductions from incentive payments 
made to producers by the Commodity 
Credit Corporation (CCC) for the 
purpose of funding advertising and sales 
promotion programs and programs for 
the development and dissemination of 
information on product quality, 
production management, and marketing 
improvement for wool, sheep, mohair,, 
goats, or the products thereof. This final 
rule provides the procedures for the 
conduct of fair and accurate 
referendums. 

EFFECTIVE DATE: This regulation shall 
become effective February 27,1991. 

FOR FURTHER INFORMATION CONTACT: 

Harry D. Millner, Agrieultural Program 
Specialist, Emergency Operations and 
Livestock Programs Division, ASCS,. 
USD A, P.O. Box 2415, Washington, DC 
20013; Telephone (202} 475-3605. 


SUPPLEMENTARY INFORMATION: 

Information collection requirements 
contained in this regulation shall be 
submitted to the Office of Management 
and Budget (OMB) for the purposes of 
the Paperwork Reduction Act and it is 
anticipated that an OMB number will be 
assigned. 

This rule has been reviewed under 
United States Department of Agriculture 
(USDA) procedures established in 
accordance with Executive Order 12291 
and Secretary’s Memorandum 1512-1 
and has been classified as “not major” 
since it will not result in: (I); An annual 
effect on the economy of $100 million or 
more; (2) a major increase in costs or 
prices for consumers, individual 
industries. Federal, State or local 
government agencies, or geographic 
regions; or (3) significant adverse effects 
on competition^ employment, 
investment, productivity, innovation, or 
on the ability of the United States- based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The title and number of the Federal 
assistance program to which this rule 
applies are; Title—National Wool Act 
Payments: Number-10.059 as found in 
the Catalog of Federal Domestic 
Assistance. 

It has been determined by an 
environmental evaluation that this 
action will have no significant impact on 
the quality of the human environment. 
Therefore, neither an environmental 
assessment nor an Environmental 
Impact Statement is needed. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this final rule since the 
Agricultural Marketing Service (AMS) 
and the Agricultural Stabilization and 
Conservation Service (ASCS) are not 
required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this rule. 

Section 708 of the Wool Act 
authorizes the Secretary to enter into 
agreements with, or to approve 
agreements entered into between, 
marketing cooperatives, trade 
associations, or others engaged or 
whose members are engaged in the 
handling of wool, mohair, sheep, or 
goats or the products thereof for the 
purpose of developing and conducting 
advertising and sales promotion 
programs and programs for the 
development and dissemination of 
information on product quality, 
production management, and marketing 
improvements for wool, mohair, sheep, 
or goats or their products. These 
activities are administered for the 


Secretary by AMS'. In order to defray 
the expenses for carrying out these 
activities, the agreements may provide 
for deductions to be made from price 
support payments which are paid to 
producers under the Wool Act. 
However, as required by section 708 of 
the Wool Act, no agreement providing 
for any such deduction shall become 
effective unless the agreement is 
approved in a referendum by at least a 
majority of the producers voting or by 
producers with at least a majority of the 
volume or production represented in the 
referendum. The approval requirement 
was changed by the 1990 Act from a 
two-thirds requirement to a requirement 
for majority approval. The 1990 Act 
made no other substantive changes to 
the procedure for the conduct of 
referendums. 

Since the only purpose of this final 
rule is to make the regulations coriform 
to the statute and delete obsolete 
provisions, it has been determined that 
no further public rulemaking is required. 
Therefore, these regulatiorrs shall 
become effective upon date of 
publication in the Federal Register. 

List of Subjects in 7 CFR Part 1270 

Administrative practice and 
procedure. Advertising, Agricultural 
research, Mohair, Wool. 

PART 1270—[AMENDED] 

Final Rule 

Accordingly, chapter XI of title 7 of 
the Code of Federal Regulations fs 
amended by revising part 1270 to read 
as follows: 

PART 1270—WOOL AND MOHAIR 
ADVERTISING AND PROMOTION 

Subpart—Procedure for the Conduct of 
Referendums 

Sec. 

1270.1 Referendums. 

1270.2 DefiniticHis. 

1270.3 Supervision of referendums. 

1270.4 Requirements of referendums. 

1270.5 Computation ef time. 

1270.6 Public notice. 

1270.7 Eligibility. 

1270.8 Voting. 

1270.9 Challenged ballots. 

1270.10 Receiving ballots. 

1270.11 Canvassing ballots. 

1270.12 County ASCS office Report. 

1270.13 State ASCS office Report. 

1270.14 Results of referendums. 

1270.15 Disposition of ballots and recoros. 
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1270.16 Suspension and termination of 
agreements. 

1270.17 Instructions and forms. 

1270.18 Paperwork Reduction Act assigned 
numbers. [Reserved]. 

Authority: Sec. 708, 68 Stat. 912, as 
amended (7 U.S.C. 1787). 

Subpart—Procedure for the Conduct 
of Referendums 

§ 1270.1 Referendums. 

Referendums for the purpose of 
determining producer approval of any 
proposed agreement between the 
Secretary and any marketing 
cooperative, trade association, or other 
producer group whose members are 
engaged in the handling of wool, sheep, 
mohair, goats or the products thereof, 
shall be conducted in accordance with 
this subpart, 

§1270.2 Definitions. 

In determining the meaning of the 
provisions of this part, unless the 
context indicates otherwise, words 
imparting the singular include and apply 
to several persons and things, words 
imparting the plural include the singular, 
words imparting the masculine gender 
include the feminine, and words used in 
the present tense include the future as 
well as the present. The following terms 
shall have the following meanings: 

Act means the National Wool Act of 
1954 (7 U.S.C. 1781 et seq.) and any 
amendments thereto. 

Agreement means any agreement 
between the Secretary of Agriculture 
and any marketing cooperative, trade 
association, or other producer group 
whose members are engaged in the 
handling of wool, sheep, mohair, goats, 
or the products thereof, for the purpose 
of developing and conducting 
advertising and sales promotion 
programs and programs for the 
development and dissemination of 
information on product quality, 
production management, and marketing 
improvement for the commodities 
handled by its members. The agreement 
may authorize the Secretary to make 
deductions from the incentive payments 
made to producers by the Commodity 
'Credit Corporation for the purpose of 
funding the programs for advertising and 
sales promotion and dissemination of 
information carried out under such 
agreement. 

ASCS means the Agricultural 
Stabilization and Conservation Service. 

County Executive Director or CED 
means the person employed by the 
county ASC committee to execute the 
policies of the county ASC committee 
and be responsible for the day-to-day 
operation of the county ASCS office, or 
the person acting in such capacity. 


Deputy Administrator or DASCO 
means the Deputy or Acting Deputy 
Administrator, State and County 
Operations, Agricultural Stabilization 
and Conservation Service, United States 
Department of Agriculture. 

Person means any individual, group of 
individuals, partnership, corporation, 
association, cooperative, or any other 
entity. 

Representative period means a 
consecutive 12-month period 
immediately preceding the referendum 
designated by the Secretary. 

Secretary means the Secretary of 
Agriculture or a designee of the 
Secretary. 

State Committee, State Executive 
Director, State Office, County 
Committee, or County Office, means the 
respective ASC Committee or ASCS 
Office or ASCS representative. 

Voting period means a 12-day period 
to be announced for voting in the 
referendum. 

§ 1270.3 Supervision of referendums. 

DASCO, shall be in charge of and 
responsible for conducting each 
referendum in accordance with this 
subpart. Each State committee shall be 
in charge of and responsible for 
supervising and directing the conduct of 
the referendum in its State. Each county 
committee shall be responsible for 
conducting the referendum in its county. 

§ 1270.4 Requirements of referendums. 

An agreement shall become effective 
if the Secretary determines that it is 
approved or favored by: 

(a) A majority of the eligible 
producers voting in the referendum, or 

(b) Eligible producers who produced a 
majority of the volume of sheep or goats, 
as the case may be. represented in the 
referendum. 

§ 1270.5 Computation of time. 

Saturdays, Sundays and Federal 
holidays shall be included in computing 
the time allowed for the filing of any 
documents or taking any action, 
provided, that when such time expires 
on a Sunday or a Federal holiday, such 
period shall be extended to include the 
next following business day. 

§ 1270.6 Public notice. 

Advance public notice of the 
referendum shall be provided without 
commercial advertising expense by the 
State and county offices by means of 
newspapers, television, county 
newsletter, county extension agents, etc. 
Such notice shall announce the voting 
requirements and other pertinent 
information. 


§1270.7 Eligibility. 

(a) Eligible producer. Each producer 
who during a single period of a least 30 
days during the representative period 
owned in the United States any sheep or 
goats 6 months of age or older is entitled 
to vote in the referendum. Each producer 
entity shall be entitled to cast only one ^ 
ballot in the referendum. 

(b) Proxy voting. Proxy voting is not 
authorized except that an officer or 
employee of a corporate producer, or 
any guardian, administrator, executor, 
or trustee of a producer’s estate, or an 
authorized representative of any 
producer entity (other than an individual 
producer), such as a corporation or 
partnership, may cast a ballot on behalf 
of such entity. Any individual voting in 
the referendum on behalf of any 
producer entity shall certify that he or 
she is authorized by such entity to take 
such action. 

(c) Joint and group interest. A group of 
individuals, such as members of a 
family, joint tenants, tenants in common, 
a partnership, owners of community 
property, or a corporation, engaged in 
the production of sheep or goats as a 
producer entity shall be entitled to only 
one vote; provided, however, that any 
member of a group may vote as a 
producer if he or she is an eligible 
producer separate from the group, 
except as provided in paragraph (d) of 
this section and § 1270.8(c](2], 

(d) Cooperative association. A 
cooperative association may qualify to 
vote by filing with the Director of the 
Emergency Operations and Livestock 
Programs Division (EOLPD), ASCS, 

USD A, Washington. DC 20250, not later 
than the date announced by USDA, the 
following documents: 

(1) A certified copy of the articles of 
incorporation and bylaws of the 
association, and 

(2) A certified copy of the resolution 
adopted by the association’s board of 
directors authorizing the association to 
vote in the referendum. 

EOLPD, ASCS, will send a ballot to each 
cooperative association which 
establishes its eligibility to vote. A 
cooperative association which qualifies 
to vote shall cast one ballot for all the 
eligible producers who, on the date the 
ballot is cast, are members of, 
stockholders in, or are under contract to 
sell their wool, sheep, mohair or goats 
through the association in the marketing 
year (January 1 through December 31) in 
which the referendum is held. The 
number of votes to be counted for the 
ballot cast by the cooperative 
association-shall be equal to the number 
of eligible producer-members in the 
cooperative association. If a ballot is 
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cast by a cooperative association, the 
eligible producer-members of such 
cooperative association shall not 
otherwise cast ballots in the 
referendum. 

§1270.8 Voting. 

(a) Mailing of ballots. Each county 
office will mail ballots to all producers 
of whom the office has knowledge 
having ranch or farm headquarters 
located in its county. A producer who 
believes that he or she is eligible to vote 
but has not received a ballot, can obtain 
a ballot from the State or county office 
upon request. EOLPD, ASCS, USDA, 
will mail ballots to all cooperative 
associations which qualify to vote on 
behalf of their members and others in 
accordance with § 1270,7(d) of this 
subpart. 

(b) Facilities and ballot box. Each 
county office shall provide: 

(1) Adequate facilities and space to 
permit producers to mark their ballots in 
secret, and 

(2) A sealed ballot box w^hich shall be 
kept under observation during office 
hours and secured at all times until the 
ballots are counted. 

(c) Voting —(1) All producers except 
cooperative associations. Voting may be 
in person or by mail. Each producer 
shall cast a ballot on form CCC-1160 
with the county office where the 
producer’s farm or ranch headquarters is 
located. The producer shall provide the 
following information on the ballot: 

(1) The date, 

(ii) A “yes” or “no” vote by marking 
the appropriate box, 

(iii) The number of sheep or goats 6 
months of age or older, located in the 
United States which the producer owmed 
continuously during a single period of at 
least 30 days during the representative 
period, 

(iv) The address of the producer, and 

(v) The signature of the producer. 

If the ballot is being cast on behalf of a 
partnership, corporation, or other entity, 
except a cooperative association, the 
person casting the ballot must provide 
the name and address of the producer 
entity he or she represents, and certify 
that he or she is authorized to vote on 
behalf of the producer entity. 

(2) Cooperative associations. A 
cooperative association shall return its 
marked ballot to the Director, EOLPD, 
ASCS, USDA, Washington, DC 20250, so 
that it will reach that office not later 
than the date designated by USDA. Each 
ballot cast by a cooperative association 
shall be accompanied by the original 
and two copies of a listing showing the 
names and addresses of all producers, 
otherwise eligible to vote, who on the 
date the vote is cast are members of. 


stockholders in, or under contract to sell 
their wool, sheep, mohair or goats 
through the association in the marketing 
year in which the referendum is held. 
The producers’ names shall be arranged 
alphabetically, on a separate sheet for 
each county. The listing for each county 
shall be headed by the name and 
address of the cooperative association 
and show whether the cooperative 
association was voting “yes” or “no” in 
the referendum. In preparing the listings, 
the cooperative association shall show 
for each producer the number of sheep 
or goats 6 months of age or older which 
he owned continuously in the United 
States during a single period of at least 
30 days during the representative period. 
After checking the ballots and lists from 
the cooperative associations for 
completeness, the lists of producers for 
whom the cooperative associations have 
voted will be forwarded to the State 
offices concerned for distribution to the 
respective county offices. If a producer 
casts a ballot as an individual and a 
cooperative association’s ballot lists the 
producer as a member, the producer’s 
vote by the cooperative association 
shall count and not the individual ballot 
cast by the producer. If two or more 
cooperative associations cast ballots for 
the same producer, and the ballots take 
the same position with reference to the 
agreement which is the subject of the 
referendum, the producer’s vote will be 
counted only once. If they take different 
positions, the producer’s vote will not be 
counted. 

§ 1270.9 Challenged ballots. 

A person’s eligibility to vote may be 
challenged by any person. The CED 
shall review all ballots and promptly 
challenge any ballot of a producer who 
appears to be ineligible or to have 
inaccurately indicated the number of 
sheep or goats on the ballot. 

(a) Determination of challenges. Any 
person whose ballot has been 
challenged or whose declaration of the 
number of sheep or goats on the ballot 
has been challenged, must prove to the 
satisfaction of the CED that he or she 
was an eligible producer or that he or 
she did own the declared number of 
sheep or goats during the representative 
period. Records such as tax returns, 
sales documents, purchase documents, 
or other similar documents may be 
submitted to prove that a person is an 
eligible producer or that he or she 
owned the declared number of sheep or 
goats. The CED shall make a 
determination concerning a challenged 
ballot and notify the producer of such 
determination as soon as practicable, 
but not later than two days after the 
opening of the ballot box. 


(b) Appeal. Appeal from a decision by 
the CED on the eligibility of a person or 
as to the number of sheep or goats 
owned by the producer, must be made to 
the county committee within 2 business 
days after notification of such decision. 
Any appeal shall be determined by the 
county committee as soon as 
practicable, but in all cases not later 
than 7 days after the opening of the 
ballot box, 

§ 1270.10 Receiving ballots. 

A ballot shall be considered to have 
been received during the voting period: 

(a] If it was cast in the county office 
prior to the close of business on the final 
day of the voting period, or 

(b) If mailed, the ballot was 
postmarked not later than midnight on 
the final day of the voting period and 
received in the county office prior to the 
close of business on the fourth day after 
the close of the voting period. 

§ 1270.11 Canvassing ballots. 

(a) Counting the ballots. As soon as 
possible after opening of the county 
office on the fifth day after the close of 
the voting period, employees of the 
county office shall open the ballot box 
and count the ballots. The ballots shall 
be tabulated as follows: 

(1) Number of eligible producers 
casting valid ballots, and the number of 
sheep or goats indicated on their ballots, 

(2) Number of eligible producers 
favoring the agreement and the number 
of sheep or goats indicated on their 
ballots, 

(3) Number of eligible producers not 
favoring the agreement and the number 
of sheep or goats indicated on their 
ballots. 

(4) The number of challenged ballots 
deemed invalid, and 

(5) The number of spoiled ballots. 

(b) Spoiled ballots. Ballots shall be 
considered as spoiled ballots when they 
are unsigned, mutilated, or marked in 
such a way that it cannot be determined 
whether it is a “yes” or “no” vote. 
Spoiled ballots shall not be considered 
as approving or disapproving the 
agreement or as a ballot cast in the 
referendum. 

(c) Confidentiality. All ballots shall be 
treated as confidential and the contents 
of the ballots shall not be divulged 
except as provided for in this subpart or 
as the Secretary may direct. The public 
may witness the opening of the ballot 
box and the counting of the ballots, but 
shall remain a reasonable distance from 
the tabulation so as not to interfere with 
the tabulation or see how any person 
voted in the referendum. 
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§ 1270.12 County ASCS office report 

(a) Preliminary report. The county 
ofOce shall notify the State office as to 
the preliminary results of the 
referendum as soon as possible. Each 
county office may release the unofficial 
results of the referendum in its county 
after the report has been given to the 
State office. 

(b) Final report. Within 7 days after 
the opening of the ballot box, each 
county office shall transmit a written 
summary certified by the CED of the 
final results of the referendum in its 
county to the State office. Any appeal 
concerning a challenged ballot shall be 
resolved by the county committee prior 
to the date of the final report. A copy of 
the summary shall be posted for 30 days 
in the county office in a conspicuous 
place accessible to the public and a 
copy shall be kept on file in the county 
office for a period of at least 12 months. 

§ 1270.13 State ASCS office report. 

(a) Preliminary report. Each State 
office shall send to DASCO as soon as 
possible a summary of the preliminary 
results of the referendum received from 
the county offices within its State. Each 
State office may release the unofficial 
results of the referendum in its State 
after its report has been sent to DASCO. 

(b) Final report. Within 10 days after 
the opening of the ballot boxes in the 
county offices each State office shall 
send to DASCO a written summary of 
the final results of the referendum 
received from the county offices within 
the State. Such summary shall be 
prepared in triplicate and certified by 
the State Executive Director. The 
original and one copy of the summary 
shall be sent to DASCO. One copy of the 
summary shall be maintained in the 
State office where it shall be available 
for public inspection for a period of not 
less than 12 months. 

§ 1270.14 Results of referendums. 

(a) DASCO shall prepare and submit 
to the Secretary, or a designee, a report 
of the results of ffte referendum. The 
official results of the referendum shall 
be published In the Federal Register, 
State summaries and related papers 
shall be available for public inspection 
in the office of the Director, EOUD, 
ASCS. USDA, Room 4095 South 
Building. Washington, DC. 

(b) If DASCO or the Secretary deems 
it necessary, the report of any State or 
county shall be re-examined by such 
persons that may be designated by 
DASCO or the Secretary. 


§ 1270.15 Disposition of ballots and 
records. 

The CED shall place the voted ballots, 
challenged ballots found to be ineligible, 
spoiled ballots, and county summaries 
in sealed containers marked with the 
identification of the referendum. Such 
records shall be placed under lock in a 
safe place under the custody of the CED 
for a period of not less than 12 months 
after the referendum. If no notice to the 
contrary is received from DASCO by the 
end of such time, the records shall be 
destroyed. 

§ 1270.16 Suspension and termination of 
agreements. 

The Secretary may conduct a 
referendum at any time, and shall hold a 
referendum on request of: 

(a) Producers representing 10 percent 
or more of the number of producers 
voting in, or 

(b) Producers owning 10 percent of the 
sheep or goats represented in the 
referendum approving the agreement, to 
determine whether such producers favor 
the termination or suspension of the 
agreement. 

The Secretary shall suspend or 
terminate such agreement 6 months after 
the Secretary determines that 
suspension or termination of the 
agreement is approved or favored by a 
majority of the eligible producers voting 
in such referendum or who produced 
more than 50 percent of the volume of 
the sheep or goats produced by the 
producers voting in the referendum. 

§ 1270.17 Instructions and forms. 

DASCO shall prescribe additional 
instructions and forms not inconsistent 
with the provisions of this subpart to 
govern the conduct of the referendum. 

§ 1270.18 Paperwork Reduction Act 
assigned numbers. (Reserved] 

Signed at Washington DC on February 19. 
1991. 

Dated: January 30,1991. 

John A Stevenson, 

Acting Administrator. Agricultural 
Stabilization and Conservation Service, 

Daniel Haley, 

Administrator, Agricultural Marketing 
Service. 

[FR Doc, 91-4492 Filed 2-20-91; 8:45 am] 
BILUNO CODE 341<H>$-II 


Farmers Home Administration 
7 CFR Part 1922 

Appraisal of Single Family Residential 
Property 

agency: Farmers Home Administration, 
USDA. 


action: Final rule. 


SUMMARY: The Farmers Home 
Administration revises its regulations 
regarding residential appraisals in order 
to remove from the Code of Federal 
Regulations (CFR) Sections of 
Residential Appraisal Regulations that 
only pertain to internal Agency 
management. The intended effect of this 
action is to remove unnecessary 
regulations from the CFR. 

B^ECTIVE date: February 27,1991. 

FOR fWITIER INFORMATION CONTACT: 
Neal A. Hayes, Jr„ Senior Loan Officer, 
HomeOwnership Branch, Single Family 
Housing Processing Division, FmHA 
USDA, room 5344, South Agriculture 
Building, Washington, DC 20250, 
telphone: (202) 382-1488. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Department 
Regulation 1512-1 which implements 
Executive Order 12291, and has been 
determined to be exempt from those 
requirements because it involves only 
internal Agency management It is the 
policy of this Department to publish for 
comment rules relating to public 
property, loans, grants, benefits, or 
contracts notwithstanding the 
exemption in 5 U.S.C. 553 with respect 
to such rules. This action, however, is 
not published for proposed rule making 
since it involves only internal Agency 
management, making publication for 
comment unnecessary. 

Environmental Impact Statemmit 

This document has been reviewed in 
accordance with 7 CFR part 1940, 
Subpart G, “Environmental Program.” it 
is the determination of FmHA that this 
action does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and in 
accordance with the National 
Environmental Policy Act of 1969, Public 
Law 91-190, an Environmental Impact 
Statement is not required. 

Programs Affected 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.410. Low Income Housing 
Loans (Section 502 Rural Housing 
Loans). 

Intergovernmental Consultation 

For the reasons set forth in the final 
rule related Notice to 7 CFR part 3015, 
subpart V, 48 FR 29115, June 24,1983, 
this program/activity is excluded from 
the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 
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List of Subjects in 7 CFR Part 1922 

Loan programs—Housing and 
community development, Low and 
moderate income housing. Rural 
housing. 

Accordingly, chapter XVIII, title 7, Code 
of Federal Regulations is amended as 
follows: 

PART 1922—GENERAL 

1. The authority citation for part 1922 
continues to read as follows: 

Authority: 42 U.S.C. 1480; 7 CFR 2.23; 2.70. 

2. Subpart C of part 1922 is amended 
by revising § 1922.101 and by removing 
and reserving § § 1922.102 through 
1922,111 to read as follows: 

Subpart C—Appraisal of Single Family 
Residential Property 

§1922.101 General, 

This subpart prescribes the policies 
and procedure for appraisals in 
connection with making and servicing 
Single Family Rural Housing (RH] loans 
on fee simple owned nonfarm and small 
farm real properties, and on leaseholds 
on nonfarm and small farm real 
properties. Property will be appraised 
for market value. In no case will an 
appraisal be made without inspecting 
the property and, when applicable, 
reviewing all plans and specifications 
for proposed improvements to the site. 

§§ 1922.102-1922.111 [Reserved] 

Dated: February 5,1991. 

La Verne Ausman, 

Administrator, Farmers Home 
Administration. 

[FR Doc. 91-4530 Filed 2-2&-90; 8:45 am] 

BILUNG CODE 3410-07-41 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

[Docket No. 90-ANE-31; Amendment 
39-6888] 

Airworthiness Directives; Pratt & 
Whitney Canada (PWC) PW100 Series 
Turboprop Engines 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain PWC PWlOO series 
turboprop engines, which requires 
installation of a new design fuel filter 
cover assembly. This amendment is 
prompted by two events of significant 


fuel leakage from the fuel filter cover 
due to improper installation. This 
condition, if not corrected, could result 
in a fire hazard in the engine nacelle, 
DATES: Effective March 29,1991. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of March 29, 
1991. 

ADDRESSES: The applicable service 
information may be obtained from Pratt 
& Whitney Canada, Technical 
Publications Department, 1000 Marie 
Victorin, Longueuil, Quebec I4G-1A1. or 
may be examined at the FAA, New 
England Region, Office of the Assistant 
Chief Counsel, Rules Docket, Room 311, 
12 New England Executive Park, 
Burlington, Massachusetts 01803-5299. 
FOR FURTHER INFORMATION CONTACT: 
Marc J. Bouthillier, Engine Certification 
Branch, ANE-142, Engine & Propeller 
Directorate, FAA, New England Region, 
12 New England Executive Park, 
Burlington, Massachusetts 01803-5299 
(617) 273-7085. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
certain PWlOO series turboprop engines, 
which requires the installation of a new 
design fuel filter cover assembly, and for 
one model requires a newer design fuel 
pump be installed, was published in the 
Federal Register on November 16,1990 
(55 FR 47889). 

Interested persons have been afforded 
an opportunity to participate in the 
making of the amendment. Due 
consideration has been given to the one 
comment received. The commenter 
stated that the new filter cover 
assembly represents a significant 
improvement in function and 
maintainability, and supports the intent 
of the proposed rule. 

After review of the available data, 
including the comment noted above, the 
FAA has determined that air safety and 
the public interest require the adoption 
of the rule as proposed, except for 
incorporating an updated revision of 
PWC Service Bulletin 20897. 

The FAA has reviewed and approved 
PWC Service Bulletin (SB) 20897, 
Revision 1, dated October 15,1990, and 
SB 20907, dated August 20,1990. which 
concern installation of a new fuel filter 
cover assembly; and SB 20355, Revision 
1, dated August 1,1990, which concerns 
installation of a new fuel pump. 

There are approximately 558 PWlOO 
series turboprop engines of the affected 
design in the U.S. fleet. It is estimated 
that it would take approximately 1 
manhour per engine to install the new 


fuel filter cover, and approximately 6 
manhours to install the new fuel pump, 
and that the average labor cost would 
be $40 per workhour. The required fuel 
filter cover hardware is being supplied 
by the manufacturer at no cost, 
however, the required fuel pump 
hardware cost is estimated to be $11,500 
per engine. Approximately 20% of 
affected engines will require installation 
of the new fuel pump. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
approximately $1,337,200. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the final evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Safety, Incorporation by 
reference. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends 14 CFR part 39 of the 
Federal Aviation Regulations (FAR) as 
follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89. 

§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): 

Pratt & Whitney Canada: Applies to Pratt & 
Whitney Canada (PWC) PW115, PW118, 
PW118A. PVV120, PW120A, PW121, PW123, 
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PW124, PW124A. PWl2ffi, PW125B, and 
PW126A turboprop engines installed oiu but 
not limited to, Aerospatiale ATR^2 and 
ATR-72, British Aerospace ATP, DeHaviQand 
of Canada DHC-6, Embraer EMB-120, Fokker 
F-50. and Canadair CL-215T aircraft. 

Compliance is required within the next 
1,200 hours time in service after the effective 
date of this AD, unless previously 
accomplished. 

To prevent fuel leakage from the fu^ filter 
cover assembly which could result in a fire 
hazard in the engine nacelle, accomplish the 
following: 

(a) For PWC PW115, PW118, PW118A, 
PW120, PW120A, PW121, PW124. PW124A. 


PW124B, PW125B, and PW126A engines, 
incorporate a new fuel pump filter cover 
assemldy in accordance wifii either PWC 
Service Bulletin [SB) Na 20897, Revision lu 
dated October 15.1990, or PWC SB No. 20907, 
dated August 20,1990, as applicable. 

(b) For PWC PW123 engines, incorporate a 
new fuel pump in accordance with PWC SB 
No. 20355, Etevision 1, dated August 1.1990. 

(c) For PWC PW123 engines, incorporate a 
new fuel pump filter cover assembly in 
accordance with PWC SB No. 20897, dated 
August 20,1990. 

(d) Aircraft may be ferried in accordance 
with the provisions of FARs 21.197 and 21.199 
to a base Ae AD can be accomplished. 


(e) Upon submisston of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate znethod 
of compliance with the requirements of diis 
AD, or adjustments to the compliance 
schedule specified in this AD, may be 
approved by the Manager, Engine 
Certification Office, Engine and Propeller 
Directorate, Aircraft Certification Service, 
FAA. 12 New England ^ecutive Park, 
Burlington, Massachusetts 01803-5299. 

The mitml and repetitive inspection 
program shall be done in accordance with the 
following PWC documents; 


Document 

Page 

Revisfon 

Date 

Pwnsnpoft97 _ 

All 

Revision 1. 

Oct. 15.1990- 
Aug. 20. 1990. 
Aug. 1, 1990, 

PWGSRPonor _ _ 

All 


PWCSHPMSS __ - 

AM 

Rav 1 . . 





This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 5S2[a) 
and 1CFR part 51. Copies may be obtained 
from Pratt & Whitney Canada, Technical 
Publications Department, 1000 Marie 
Victorin, Longueuil Quebec I4G lAl. Copies 
may be inspected at the FAA, New England 
Region. Office of the Assistant Chief Counsel, 
12 New England Executive Park, Room 311. 
Burlington. Massachusetts 01803-5299, or at 
the Office of the Federal Register, 1100 L 
Street NW., Room 8401, Washingtoa DC 
20591. 

This amendment becomes effective 
March 29,1991, 

Issued in Burlington, Massachusetts, on 
January 28,1991. 

Jack A. Sain, 

Manager^ Engine and Propeller Directorate, 
Aircraft Certification Service. 

JFR Doc. 91-4575 Filed 2-26-90; 8:45 am] 
BILUNQ CODE 4910-1S-M 


DEPAATMENT OF COMMERCE 
Bureau of Export Administration 

15 CFR Part 700 

[Docket No. 910232-1032] 

Defense Priorities and AHocations 
System 

AGENCY: Bureau of Export 
Administration, Commerce. 

ACTION: Final rule. 


summary: On January 8,1991, the 


President signed Executive Order 12742, 
“National Security Industrial 
Responsiveness”, to achieve prompt 
delivery of articles, products, and 
materials to meet national security 
requirements. The Executive Order 
continues in effect the Defense Priorities 
and Allocations System regulation [15 
CFR part 700). This rule amends part 700 
to incorporate Executive Order 12742 
and underlying statutory authority in the 
amended citation. This rule also adds to 
Schedule I of part 700 the new program 
identification symbol “Cl”, approved 
February 1,1991, by the Federal 
Emergency Management Agency, for 
food resources. 

EFFECTIVE DATE: January 8,1991. 

FOR FURTHER INFORMATION CONTACT: 

Richard Meyers, Office of Industrial 
Resource Administration, 202/377-3634. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12742 continues, under 
other laws, the Secretary of Commerce’s 
authority to require priority performance 
of defense contracts for industrial 
articles and materials, including 
construction materials. Commerce’s 
Bureau of Export Administration 
administers the Defense Priorities and 
Allocations System (DPAS) regulation. 
This rule amends the DPAS regulation to 
reflect the delegation of the President’s 
authority under Executive Order 12742. 

Consistent with appendix U to part 
700, the Departments of Agriculture and 
Commerce have agreed that, 
notwithstanding § 700.18(b)(1) (ii), the 
Department of Defense may place rated 
contracts and orders for food resources 
under DPAS Del. # 1. This rule also 
adds to Schedule I of part 700 the new 
program identification symbol “Cl”, 


approved February 1,1991, by the 
Federal Emergency Management 
Agency, for food resources. 

Ru^maklng Requirements 

1. Because this rule pertains to a 
military or foreign affairs function of the 
United States, it is not a rule or 
regulation within the meaning of section 
1(a) of Executive Order 12291 and, 
accordingly, is not subject to the 
requirements of that Order. 

2. This rule does not involve a 
collection of information subject to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.), 

3. This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 
assessment under Executive Order 
12612, 

4. Because this rule pertains to a 
military or foreign affairs function, the 
provisions of the Administrative 
Procedure Act (APA) (5 U.S.C. 553) 
requiring a notice of proposed 
rulemaking, an opportunity for public 
participation, and a delay in effective 
date are not applicable. Because a 
notice of proposed rulemaking and an 
opportunity for public comment are not 
required to be given for this rule by 
section 553 of the APA, or by any other 
law, under sections 603(a) and 604(a) of 
the Regulatory Flexibility Act (5 U.S.C. 
603(a) and 604(a)), no initial or final 
regulatory flexibility analysis had to be 
or was prepared. 

5. The public record concerning this 
regulation is maintained in the Bureau of 
Export Administration Freedom of 
Information Records Inspection Facility, 
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U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
room H4888, Washington, DC 20230. 
Records in this facility, including written 
public comments and memoranda 
summarizing the substance of oral 
communications, may be inspected and 
copied in accordance with regulations 
published in part 4 of title 15 of the Code 
of Federal Regulations. Information 
about the inspection and copying of 
records at the facility may be obtained 
from Ms. Margaret Cornejo, the Bureau 
of Export Administration Freedom of 
Information Officer, at the above 
address, or by calling 202/377-2593, 

List of Subjects in 15 CFR Part 700 

Administrative practice and 
procedure, Business and industry. 
Government contracts, National 
defense, Reporting and recordkeeping 
requirements, Strategic and critical 
materials. 

Accordingly, part 700 of the National 
Security Industrial Base Regulations (15 
CFR part 700) is amended as follows: 

PART 700 [AMENDED] 

1. The authority citation for part 700 is 
revised to read as follows: 

Authority: Secs. 101-103, 701-707, 709, and 
713, Defense Production Act of 1950 (Pub. L. 
81-774. 64 Stat. 798.) as amended (50 U.S.C. 
app. 2071-2073, 2151-2157, 2159, and 2163); 
E.0.10480, 3 CFR 1949-53 Comp. p. 962, as 
amended: E,0,12148, 3 CFR 1979 Comp. p. 
412, as amended: Defense Mobilization Order 
(DM0) 3, 44 CFR part 322; DMO-12. 44 CFR 
part 329; DMO-13, 44 CFR part 330, 50 U.S.C. 
486,10 U.S.C, 4501 and 9501, 50 U.S.C. 82, and 
Executive Order 12742 of January 8,1991, 56 
FR 1079. 

2. Schedule I to part 700 is amended 
by adding a new entry to read as 
follows: 

Schedule I to Part 700—Authorized Programs 
and Delegate Agencies 


Program 

identification 

symbol 

Authorized 

program 

Delegate 

agency 

• 

* * * 

* * 

Cl... 

« 

« « 

. Department of 
Defense 
* « 


Dated: February 19,1991. 
fohn A. Richards, 

Deputy Assistant Secretary for Industrial 
Resource Administration, 

[FR Doc. 91-4274 Filed 2-26-91; 8:45 am] 
BIUJNG CODE 3510-OT-M 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 4 

Adjustment for Additions and 
Withdrawals to Computation of Rate 
of Return in Performance Records of 
Commodity Poo! Operators and 
Commodity Trading Advisors 

agency: Commodity Futures Trading 
Commission, 

action: Advisory._ 

summary: a performance record 
contains information required to be 
presented by commodity pool operators 
(“CPOs” or “registrants**) and 
commodity trading advisors (“CTAs** or 
“registrants’*) pursuant to Commodity 
Futures Trading Commission 
(“Commission”) rules 4.21(a)(4), 

4.21(a)(5) and 4.31(a){3)' and is intended 
to present the historical periodic 
performance of accounts operated or 
directed by such registrants in a 
prescribed format for purposes of 
disclosure to customers or prospective 
customers. The prescribed format 
includes periodic rate of return (“ROR”) 
information. By this Advisory the 
Commission is providing guidance as to 
the acceptable methods of computation 
of ROR. This Advisory also provides 
guidance as to the use of Value Added 
Monthly Index (“VAMI’’) columns in 
performance table presentations. 

The Commission is aware that many 
registrants have already adopted the 
alternative methods of computation 
discussed herein, which Commission 
staff have reviewed and determined to 
be acceptable in specific cases. As a 
result, the Commission believes that the 
accuracy of ROR information appearing 
in performance disclosure generally has 
been improved. This Advisory is 
intended to provide guidance concerning 
those circumstances in which the ROR 
computed in acpordance with the 
method currently specified in 
Commission rules could be misleading 
and to make generally available 
alternative methods of ROR 
computation that have been previously 
reviewed and accepted for many 
registrants on a case-by-case basis. The 
guidance provided by this Advisory also 
should assist registrants in more 
efficiently preparing their performance 
tables, reduce the necessity for inquiries 
concerning specific ROR computations, 
and afford registrants more latitude in 
the presentation of ROR. 

DATES: The Advisory is to be effective 
March 29,1991, 


'CommiOTion rules referred to herein are found at 
17 CFR Ch. I (1990). 


ADDRESSES: Comments should be sent 
to Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581. Attn: Secretariat. 

FOR FURTHER INFORMATION CONTACT: 

Paul Bjamason, Chief Accountant, 
Division of Trading and Markets, 
Commodity Futures Trading 
Commission, 2033 K Street NW„ 
Washington, DC 20581. Telephone: (202) 
254-8955. 

SUPPLEMENTARY INFORMATION: 

L Introduction 

The account information required by 
Commission rules to be provided in CPO 
and CTA performance records includes: 
Beginning net asset value (“BNAV”); ^ 
additions of funds; withdrawals of 
funds; net performance; ending net asset 
value; ROR; and, for pools, the number 
of units outstanding at the end of the 
period.*ROR is currently defined in 
Commission rules as net performance 
for a period divided by the BNAV for 
that period.* It has come to the 
Commission’s attention that distortions 
in computed ROR under the method 
currently specified can result under 
some circumstances. For example, 
distortions can result where additions 
and/or withdrawals are large and are 
made early in the reporting period, 
because such additions/withdrawals 
cause the actual amount of funds 
available for trading during a period to 
be materially different from BNAV. 

Accordingly, to assure that 
performance records reflect accurate 
RORs notwithstanding unusual 
circumstances, this Advisory provides 
guidance as to the circumstances in 
which ROR computations under the 
method currently specified in 
Commission rules can result in 
distortions, and thus an alternate 
method of computation is required, and 
as to acceptable alternate methods for 
such computations. In addition, 
concurrently with the publication of this 
Advisory, the Commission is publishing 


’With respect to the calculation of BNAV, 
Commission staff has stated that funds contained in 
a commodity accoimt over which the CTA has been 
given discretionary trading authority must be 
included in the BNAV calculation and specifies 
conditions under which funds in other types of 
accounts of the customer at the futures commission 
merchant that arc committed to the registrant’s 
trading program are required to be included in the 
computation of BNAV. Division of Trading and 
Markets Advisory No. 87-2, (1988-S7 Transfer 
Binder] Comm. Fut L Rep. (CCH) 123,624 (June 2. 
1987). 

*In some cases, pools are not denominated in 
unite and, therefore, the number of units outstanding 
at the end of the period would not be required. This 
fact should be indicated in a note to the 
performance record. 

*Rule 4.21(a){4)(ii)(F). 17 CFR 4.21(a)(4)(ii)(F). 
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proposed rule amendments which, 
among other things, will clarify that 
presentation of ROR may be made by 
the method currently specified in Rule 
4.21 as well as by such other methods as 
the Commission may approve.* * The 
proposed revision to Rule 4,21(a)(4) 
would provide that the rate of return for 
the performance period being shown 
“shall be calculated by dividing the net 
performance by the beginning net asset 
value or by a method otherwise 
approved by the Commission** 

{emphasis added).® The Commission 
also has proposed to amend Rule 
140.93(a) to add new paragraph (a)(7), a 
delegation of authority to the Director of 
the Division of Trading and Markets to 
perform “lajll functions reserved to the 
Commission in [Rules] 4.21 and 4.31.” 

This Advisory specifies five methods 
of computation of ROR. Each of the 
methods is acceptable to the 
Commission provided resultant RORs 
are not misleading. This Advisory 
provides guidance as to what 
circumstances might lead to inaccurate 
RORs and emphasizes that in 
circumstances in which material 
distortions occur, an accurate 
alternative calculation must be made. 

For example, in those cases where 
additions and withdrawals occur only at 
the end of the reporting period, or are so 
distributed as to result in no distortion, 
the previously specified method of 
calculating ROR, net performance for a 
period divided by BNAV for that period, 
would be acceptable. When additions or 
withdrawals could distort performance 
results, the methods for computing ROR 
as provided herein, including “time¬ 
weighting”, average daily equity 
(“ADE”) and only accounts traded 
(“OAT”), will be accepted by the 
Commission for purposes of compliance 
with ROR requirements under Rules 
4.21(a)(4), 4,21(a)(5), and 4.31(a)(5). The 
Commission will also accept a 
compounded ROR method, provided 
compounding is done at least as 
frequently as additions and withdrawals 
occur, because such a method 
accurately matches trading performance 
for a period against the actual equity 
which was available for trading during 
that period. These types of computations 
were suggested in comments responding 


* CPOs and CTAs are required to discloae all 
material information to existing or prospective pool 
participants or existing or prospective clients, 
respectively, even if such information is not 
otherwise specifically required by the Commission’s 
disclosure rules. See 54 FR 5597, 5599 (1989), 
Commission Rules 4.21(h) and 4.31(g) and section 4a 
of the Commodity Exchange Act. 7 U.S.C. 6a (1988). 

* Rules 4.21(a)(5) and 4.31(a)(3) incorporate by 

reference the rate of return calculation of Rule 
4.2i (a)(4). 


to a Commission interpretive statement 
and request for comments issued in 
1989, which raised the issue of 
distortions to performance reporting 
caused by additions or withdrawals,^ 

IL Proposed Adjustments to 
Computation of Rate of Return 

A. General Requirements 

Whichever method of computing ROR 
is selected, registrants are required to 
indicate the method in notes to the 
performance records and are required to 
maintain complete and clear records to 
support the computation. Accounting 
data which underlie the computation 
must be prepared in accordance with 
generally accepted accounting principles 
(“GAAP”) as required by Commission 
regulations. All additions and 
withdrawals should be set forth in 
separate columns. GAAP and other 
Commission rules require accounting on 
an accrual basis for all items of income 
and expense; preclude pro forma 
adjustments unless specifically 
disclosed; require inclusion of all 
accounts, including short-term loss 
accounts, except as provided in the 
OAT method discussed herein; and 
require inclusion of all fees and 
expenses pertaining to the account and 
its trading, even those paid with funds 
from outside of the trading account. 

The registrant is responsible for the 
accuracy of any method chosen to 
address the impact of additions and 
withdrawals upon ROR; is required to 
apply the chosen method consistently 
from period to period; and may not 
depart from the chosen method, unless 
performance would otherwise not be 
properly represented. In such cases, 
corrective adjustments may be made 
and explanation must be included in the 
notes. 

B. Standard of Materiality 

As previously stated, registrants may 
use the prior Commission method for 
calculating ROR unless it results in 
material distortion of performance 
results. However, all the methods 
described herein are potentially subject 
to distortion and where such distortion 
would occur the registrant must choose 
one of the alternative methods for that 
reporting period. For purposes of this 
Advisory the following summarizes the 
materiality threshold below which a 
registrant would not need to consider 


’ See “Statement of the Commodity Futures 
Trading Commission Regarding Disclosure by 
Commodity Pool Operators of Past Performance 
Records and Pool ^penses and Request for 
Comments”, 54 FR 5597 (February 6.1989). 


whether additions or withdrawals could 
distort the performance record: ® 

(1) The change in ROR, between the 
adjusted and the unadjusted ROR, is 
less than 10 percent of adjusted ROR; 

(2) Additions and withdrawals are 
each less than 10 percent of BNAV; 

(3) Unadjusted ROR is greater than 5 
but no greater than 10 percent and the 
absolute difference between the 
unadjusted and the adjusted ROR is less 
than 1.5® percentage points; or 

(4) Unadjusted ROR is 5 percent or 
less and the absolute difference 
between the imadjusted and the 
adjusted ROR is less than 1 percentage 
point. 

C. Alternative Computations Under Rule 
4,21(a)(4)(F) 

In addition to the currently specified 
method of calculating rate of return by 
dividing net performance by the 
beginning net asset value, the following 
four alternative methods are acceptable 
for computing ROR: (1) The average 
daily equity (“ADE”) method; (2) the 
time-weighting method; (3) the only 
accounts traded (“OAT”) method; and 
compounded ROR method, which are 
described below. 

Average Daily Equity (“ADE”) 

The ADE method for computing ROR 
involves the division of periodic net 
performance by ADE. which is an 
arithmetic average of the daily net 
liquidating equity available for trading 
for each day of the reporting period, /.e., 
the total of the net liquidating equities 
for each day of the period divided by the 
number of days in the period. For 
Saturdays, Sundays, and other days 
when no commodity trading occurs, the 
preceding business day’s net liquidating 
equity should be used. ADE as indicated 
on the account statement must be 
adjusted daily to accrue for material 
expenses and fees not already charged 
against the account in computing daily 
net liquidating equity, if any. 

Although the ADE method is generally 
very accurate, it is subject to distortion 
during periods when because of severe 
losses, account equity is being drawn 
down rapidly. 


® These standards apply equally to positive and 
negative RORs. 

® For example, if the unadjusted (originally 
computed) ROR were 6 percent and the adjusted 
ROR were 8 percent, the absolute difference would 
be 2 percentage points and the relative difference 
would be 33% percent. If the unadjusted ROR 
exceeds 10 percent, then only the first threshold set 
forth above would apply. 
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Time-Weighting of Additions and 
Withdrawals (“time-weighting* *’) 

Under the time-weighting method 
BNAV is adjusted by the time-weighted 
value of additions and withdrawals. i,e„ 
adjusting BNAV upwards by time- 
weighted additions and downwards by 
time-weighted withdrawals, occurring 
during the period. The time-weighting 
method is easily computed by taking the 
number of days funds were available for 
trading divided by the total number of 
days in the period For example, if 
actual BNAV were $100,000 and an 
additional $150,000 was deposited on 
the 10th of the month, and $90,000 was 
vrithdrawn on the 20th of the month, the 
$100,000 BNAV would have to be 
adjusted: (1) Upward by two-thirds of 
the $150,000, or $100,000, because these 
funds were available for 20 days of the 
month; and (2) downward by one-third 
of the $90,000, or $30,000, because these 
funds were not available for one-third of 
the month. Therefore, the adjusted 
BNAV which should be used in 
computing ROR would be $170,000 or a 
70 percent increase over actual BNAV.*<^ 

Although the time-weighting method 
is generally very accurate, it is subject 
to distortion during periods of very large 
changes in account equity due to severe 
losses or large profits. 

Only Accounts Traded (“OAT”) 

The OAT method for computing ROR 
uses the formula contained in 
Commission regulations, /.e., dividing 
periodic net performance by BNAV, 
except that it differs from the 
Commission’s method in that certain 
accounts could be excluded from the 
computation. The exclusions are 
permitted in order to reduce the 
complexity and burden of the 
computation and are predicated on the 
assumption that the accounts excluded 
would distort ROR if they had been 
included. The conditions set forth below 
for the use of OAT are intended to 
assure that the exclusion of certain of 
the accounts will not result in the 
computation of periodic ROR that is 
materially different from the other 
methods. 

The conditions which must be met for 
use of the OAT method are: 

(1) Accounts included in any 
performance table using the OAT 
method must be similar in all material 
respects, i.e. type and relative number of 
contracts traded, margin/equity ratio, 


Detailed computation: April 01*10=*=10 
days X 100,000=1.000.000; April 11-20=10 
days X 250.000=2300.000; April 21-30=10 
day 9 X 180 , 000 =l, 600 , 000 ; Total of above 5,100.000. 
5.100.000 divided by 30 days=170,000 average. 


and fees and commissions charged. To 
avoid distortion of ROR, accounts 
excluded from the computation must, as 
a group, have the same profile in this 
connection as those included in the 
computation, for the period used in the 
calculation. 

(2) Accounts excluded from the ROR 
computation must not be charged with 
material non-recurring costs, eg., 
closeout costs charged against customer 
accounts in the period that they are 
closed. As with all the method, OAT 
may not be used if it would result in a 
systematic exclusion of any costs which 
would be material in amount. 

(3) Each account excluded from the 
computation must meet at least one of 

the following criteria: 

(a) The account was open for only 
part of the period, Le., it was opened or 
permanently closed during that 
reporting period; 

(b) The account had no open positions 
for any part of the period and it was the 
client’s intention to close the account as 
evidenced by the actual permanent 
closure of the account shortly after the 
period-end. Accounts for which there 
was merely a trading pause may not be 
excluded from the computation solely 
because of such pause; or 

(c) The account had material 
additions or withdrawals, i,e„ additions 
or withdrawals which exceeded 10 
percent of BNAV attributable to the 
particular account. 

(4) The registrant must disclose 
whenever unusual circumstances unique 
to the OAT method have affected ROR 
for any period, making resultant ROR 
diverge materially from what might be 
expected using one of the other 
acceptable methods.^® 

Registrants should be particularly 
concerned as to possible ROR distortion 
should a significant number of the 
accoimts otherwise included in the table 
be excluded from the ROR computation. 


* ^ This requirement is generally applicable in 
determining when separate composite performance 
records must be prepared for accounts which are 
materially different, regardless of the method used 
to calculate ROR. See, e.g.. Rules 4.21(a)(4), 
4.21(a)(5), and 4.31(a)(3). 

* * It shoudi be noted that it is only the 
computation of ROR which may exclude certain 
accounts under the OAT methc^. The other columns 
of the performance table, eg,, BNAV. additions, 
withdrawals, net performance, etc., would be 
comprised of all accounts, including those excluded 
under the OAT method in the computation of ROR. 

For example, if a particular account or 
accounts are left out of an ROR computation for 
more than one period in a performance table, the 
registrant should consider presenting such accounts 
in a separate composite performance table or 
otherwise provide speciBc disclosure of the 
performance results of such accounts. 


Compounded ROR Method 

The “compounded ROR method” is 
computed by dividing the accounting 
period, i.e^ the month or quarter, into 
several smaller periods and computing 
the ROR for such sub-period. 
Compounding may be done on as 
frequent a basis as daily, but, at a 
minimum, compounding must be done at 
least as frequently as additions and 
withdrawals are made. An example of 
the compounded ROR method in which 
an ROR for a sub-period has been 
computed each time there is an addition 
or withdrawal of capital to/from the 
account is provided below. Once an 
ROR has been computed for each sub- 
period, such RORs are combined into an 
overall ROR by multiplying them by one 
another in sequence, Le,, compounding 
them. 

An example of an ROR computation is 
as follows: 



account 

value 

Change in 
value 

Start of f7K>nth. 

$10,000 

+ 10% ($1,000 



profit) 

End of 1st acct. 

11,000 

$4,000 

period. 


(addition) 

Start of 2nd acct. 

15,000 

-20% ($3,000 

period. 


loss) 

End of 2nd acct. 

12,000 

$2,000 

period. 


(withdrawal) 

Start of 3rd acct 

10,000 

+25% ($2,500 

period. 


profit) 

End of month. 

12,500 



ROR* [(1 -h .1){1 - .2){1 + .25)J=10% 
gain for the period. 

III. Value Added Monthly Index 
(“VAMI”) 

Although not required by Commission 
regulations, the performance tables of 
many registrants present in an 
additional column an index referred to 
as “VAMI”. VAMI is an index 
purporting to reflect how a fixed amount 
of initial investment, generally $1,000, 
would have changed over the periods 
presented in the table. The Division of 
Trading and Markets has found cases 
where disclosure documents, as filed 
initially, have not accomplished this 
objective and the resulting VAMI could 
be misleading. In order to accurately 
accomplish its objective, the VAMI must 
change proportionately with the changes 
in the value of the underlying portfolio. 
For example, if on the fifteenth of 
January $100,000 were deposited in a 
new account and during January due to 
profits the account equity grew to 
$110,000, the ROR computed by time- 
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weighting would be 20% but the 
VAMI, provided it were correctly stated, 
would increase 10 percent from the 
initial $1,000 to $1,100, thereby tracking 
the change in the underlying portfolio.^® 
Therefore, in order to compute a VAMI 
which tracks the underlying portfolio, in 
some cases the month’s ROR may not be 
used and, in such cases, a separate 
computation must be made. 

Distortions in VAMI may be 
aggravated by compounding. For 
example, if there were an overstatement 
of $100 in the VAMI of December 1989 
and the compounded annual ROR for 
1990 were 80 percent, such $100 
distortion from 1989 would increase to 
$180 by December 1990. 

VAMI is the most meaningful when 
presented on an annual basis. The 
Commission believes that most readers 
of performance tables review past 
performance in incremental periods, e.g.^ 
the past year, the year before last, etc. 
For this reason the most meaningful 
VAMI would be one which facilitates 
such annual performance review, i.e.t 
where the VAMI is reset to the initial 
amount annually. Therefore, for this 
reason and for the additional advantage 
of the mitigation of distortions, the 
Commission strongly encourages the 
annual resetting of VAMI to the initial 
amount. 

In view of the foregoing, the 
Commission’s policies respecting the 
presentation and restatement of prior 
period VAMIs are as follows: 

(1) Periodic ROR may be used to 
compute VAMI, provided no material 
distortion results. However, if the 
resulting VAMI would be misleading, an 
alternative computation to achieve an 
accurate VAMI, which is parallel to the 
actual change in the portfolio due to 
profits and losses, must be made. 

(2) Where there are material 
distortions in the VAMI of the most 
recent three years presented, such 
VAMI must be recomputed and restated 
for each year. 

(3) Where VAMI for periods earlier 
than the most recent three years 
presented contains material distortions, 
such distortions need not be corrected. 


** Time-weighting computation of ROR: 15 days 
divided by 30 days=50 percent: 50 percent times 
$100.000=$50,000; $10,000 divided by $50,000= 20 
percent ROR for the month. 


** Computed by dividing the $10,000 by $100,000. 
** Example of Incorrect VAMI Computation: 



ROR 

VAMI 

Computation 

Jan. 

20% 

1,100 

(1,000 times 

1.20=1,220). 

Feb. 

20% 

1,440 

(1,200 times 

1.20=1,440). 

March... 

15% 

1,656 

(1,440 times 

1.15=1,656). 


provided the VAMI is reset to the initial 
amount annually for aU periods 
presented. 

(4) VAMI is a disclosure not required 
by Commission regulations and, 
therefore, need not be included in a 
performance record, 

IV. Application of the Advisory to 
Historical Performance Records 

Where prior period RORs otherwise 
would be materially distorted, 
registrants should amend the 
performance tables and/or the footnotes 
to the extent necessary to ensure that 
the historical performance record used 
in a current disclosure document is not 
misleading, In order to reduce the 
burdens of full retroactive application of 
this Advisory registrants should 
consider the adequacy of; Limiting 
restatements of prior periods to those 
periods where distortions are likely to 
be the most serious; making changes to 
the VAMI presentation, such as 
resetting to the initial amount annually, 
as discussed above; providing additional 
explanatory disclosures in the notes; 
and whether any possible distortions 
may be in reporting periods which are of 
lesser concern, e.g. prior to the past 
three years of performance which is 
required by Commission rules. 
Registrants who are concerned that their 
performance tables as originally 
presented may be considered misleading 
may request the views and guidance of 
the Division of Trading and Markets 
staff on a case^by-case basis. 

Issued in Washington, DC on 
February 21,1991, by the Commission. 
Lynn K. Gilbert, 

Deputy Secretary of the Commission. 

[FR Doc. 91-4519 Filed 2-26-91; 8:45 am] 
BILLING CODE 6351-01-'M 


17CFR Part 30 

Foreign Option Transactions 

AGENCY: Commodity Futures Trading 
Commission. 

ACTION; Notice of certain material 
changes in terms and conditions of 
option contract. 


SUMMARY: The Commodity Futures 
Trading Commission (“Commission”) is 
publishing notice of certain material 
changes in the terms and conditions of 
option contracts on the Robusta Coffee 
Futures Contract traded on the London 
Futures and Options Exchange (“London 


The Commission is aware that on a case-by¬ 
case basis many registrants have already presented 
performance using one of the alternative methods 
discussed herein, such that for those registrants 
restatement has already been effected. 


Fox”). The initial Order permitting 
option contracts on the Robusta Coffee 
futures contract to be offered or sold to 
persons in the United States was issued 
on November 30,1989 (54 FR 50348 
(December 6,1989)) pursuant to: (1) 
Commission rule 30.3(a), 17 CFR 30.3(a) 
(1990), which makes it unlawful for any 
person to engage in the offer or sale of a 
foreign option product until the 
Commission, by order, authorizes such 
foreign option to be offered or sold in 
the United States; and (2) the 
Commission’s Order issued on 
November 30,1989, 54 FR 50348 
(December 6,1989), authorizing certain 
option products traded on London Fox 
to be offered or sold in the United 
States. 

EFFECTIVE DATE: February 27.1991. 

FOR FURTHER INFORMATION CONTACT: 

Barney L. Charlon, Esq., Division of 
Trading and Markets, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581. 
Telephone: (202) 254-8955. 

SUPPLEMENTARY INFORMATION: The 

Commission has issued the following 
Notice: 

United States of America Before the 
Commodity Futures Trading 
Commission 

Notice of Certain Material Changes in 
Terms and Conditions of Option 
Contract Previously Approved Under 
Commission Rule 30.3(a) Permitting 
Option Contracts on the Robusta Coffee 
Futures Contract Traded on the London 
Futures and Options Exchange To Be 
Offered or Sold in the United States 
Thirty Days After Publication of This 
Notice in the Federal Register 

By Order issued on November 30,1989 
(“Initial Order”), the Commission 
authorized, pursuant to Commission rule 
30.3(a), ^ certain option products traded 
on the London Futures and Options 
Exchange (“London Fox”) to be offered 
or sold in the United States. 54 FR 50348 
(December 6,1989). Among other 
conditions, the Initial Order specified 
that: 

Except as otherwise permitted under the 
Commodity Exchange Act and regulations 
thereunder, * * * no offer or sale of any 
London Fox option product in the United 
States shall be made until thirty days after 
publication in the Federal Register of notice 
specifying the particular option(s} to be 
offered or sold pursuant to this Order * * *. 


1 Commission rule 30.3(a), 17 CFR 30.3(a)(1990), 
makes it unlawful for any person to engage in the 
offer or sale of a foreign option product until the 
Commission, by order, authorizes such foreign 
option to be offered or sold in the United States. 
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The option contracts on the Robusta 
Coffee futures contract authorized for 
offer and sale in the United States by 
Order issued on November 30,1989 was 
denominated in sterling. By letter dated 
January 30,1991, and subsequent 
telephone conversations with 
Commission staff, London Fox advised 
the Commission that on or after March 
1,1991, the denomination for the option 
contract on the Robusta Coffee futures 
contract would be changed to United 
States dollars and that other terms and 
conditions of the contract would be 
changed as well. In addition, London 
Fox indicated that as of the changeover 
date, no new positions would be opened 
in sterling and that all new trading 
would be in dollars. Since the 
conversion to a dollar denomination is 
considered a material change in the 
option contract, the Commission is 
publishing the new terms and conditions 
of the option contract on the Robusta 
Coffee futures contract for notice 
purposes only. 

Contract Specifications 

Options on the Robusta Coffee Futures 
Contract 

Contract Units: 5 tonnes. 

Minimum Price Fluctuation: $1 per 
tonne. 

Exercise/Strike Price Increments: $50 
per tonne. 

Trading Months: January, March, 

May. July, September, November. 

Quoted Trading Months: Identical to 
the first seven quoted months on the 
underlying future. 

Trading Hours: 09.45 to 12.32 hours; 
14.30 to 17.00 hours. (As for the 
underlying Futures Contract—trading in 
Traded Options will continue until 
trading in the underlying Futures 
Contracts has ceased) Shall be the close 
of business on the third Wednesday in 
the preceding month. Declaration (or 
non-declaration) instruction shall be 
given to the Clearing House not later 
than one hour after close of business. 

List of Subjects in 17 CFR Part 30 

Commodity futures, Commodity 
options, Foreign commodity options. 

Accordingly, 17 CFR part 30 is 
amended as set forth below: 

PART 30—FOREIGN FUTURES AND 
FOREIGN OPTION TRANSACTIONS 

1. The authority citation for part 30 
continues to read as follows: 

Authority: Secs. 2(a)(1)(A), 4, 4c, and 8a of 
the Commodity Exchange Act. 7 U.S.C. 2, 6, 
6c and 12a. 

2. Appendix B to part 30 is amended 
by revising the existing entry for 


‘‘London Futures and Options 
Exchange” option contract on Robusta 
Coffee futures contract to read as 
follows: 


Appendix B—Option Contracts 
Permitted To Be Offered or Sold in the 
U.S. Pursuant to Section 30.3(a) 


Exchange 

Type of 
contract 

FR date and 
citation 

« • 

* 

* • 

London Futures 

Option Contract 

Dec. 6. 1989; 

and Options 

on Robusta 

54 FR 50356. 

Exchange. 

Coffee 

Feb. 27. 


Futures 

1991; 56 


Contract. 

FR_ 

• * 


« • 


Issued in Washington, DC on February 21, 
1991. 

Lynn K. Gilbert, 

Deputy Secretary of the Commission. 

[FR Doc. 91-1520 Filed 2-26-91; 8:45 am] 
BILLING CODE 6351-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 230, 239,270, and 274 

[Rel. Nos. 33^882; IC-18005; S7-13-90] 

RIN 3235-AD91 

Revisions to Rules Regulating Money 
Market Funds 

agency: Securities and Exchange 
Commission. 

action: Final amendments to rules and 
forms. 

SUMMARY: The Commission is adopting 
amendments to rules and forms under 
the Securities Act of 1933 and the 
Investment Company Act of 1940 
affecting money market funds. The 
amendments tighten the risk-limiting 
conditions of rule 23-7, the rule that 
permits money market funds to use the 
amortized cost method of valuing 
portfolio securities and the penny- 
rounding method of computing price per 
share, and require that all mutual funds 
that hold themselves out as money 
market funds meet these conditions. The 
amendments require a money market 
fund to disclose prominently on the 
cover page of its prospectus and in its 
sales literature and advertisements that 
an investment in the fund is not 
guaranteed or insured by the U.S. 
Government and that there is no 
assurance that the fund will be able to 
maintain a stable net asset value. The 
amendments are designed both to 
reduce the likelihood that a money 
market fund will not be able to maintain 
a stable net asset value, and to increase 


investor awareness that investing in a 
money market fund is not without risk. 

EFFECTIVE DATES: The amendments to 
rules 2a-7, 2a41-l, 12d3-'l and 34b-l (17 
CFR 270.2a-7, 270.2a41-l, 270.12d3-l 
and 270.34b-l) and Form N-SAR (17 
CFR 274.101) under the Investment 
Company Act of 1940 and rule 482 (17 
CFR 230.482} under the Securities Act of 
1933, and to Item 22 of Form N-1A (17 
CFR 239.15A and 274.11A), Item 25 of 
Form N-3 (17 CFR 239.17a and 274.11b) 
and Item 21 of Form N-4 (17 CFR 239.17b 
and 274.11c) will be effective June 1, 

1991. The amendments to Item 1 of Form 
N->lA and Item 1 of Form N-3 will be 
effective: (1) For investment companies 
whose registration statements become 
effective on or after May 1,1991, and 
investment companies with fiscal years 
ending on December 31, as to 
prospectuses used on or after May 1, 
1991; and (2) for all other investment 
companies, upon use of any prospectus 
contained in any post-effective 
amendment filed on or after May 1,1991. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth J. Berman, Special Counsel, or 
Eli A. Nathans, Attorney, (202) 272-2107, 
Office of Disclosure and Adviser 
Regulation, Division of Investment 
Management, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. . 

SUPPLEMENTARY INFORMATION: The 

Securities and Exchange Commission 
(“Commission”) is adopting several 
amendments to rules and forms affecting 
money market funds, including rule 2a-7 
(17 CFR 270.2a-7) under the Investment 
Company Act of 1940 (15 U.S.C. 80a-l et 
seq.) (“1940 Act”). (Unless otherwise 
noted, all references to rule 2a-7. as 
amended, or any paragraph thereof, will 
be to 17 CFR 270.2a-7.) Rule 2a-7 is used 
by most money market funds to 
maintain a stable net asset value of 
$1.00 per share. 

The Commission is adopting 
amendments to rule 2a-7 to require a 
money market fund to: (1) Limit its 
investment in the securities of any one 
issuer to no more than five percent of 
fund assets, measured at the time of 
purchase (the “five percent 
diversification test”), except for certain 
investments held for not more than three 
business days; (2) limit its investment in 
securities which are “Second Tier 
Securities” to no more than five percent 
of fund assets, with investment in the 
Second Tier Securities of any one issuer 
being limited to the greater of one 
percent of fund assets or one million 
dollars; and (3) limit investments to 
securities that are determined to have 
“minimal credit risks” and are “Eligible 
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Securities.** ‘‘Eligible Securities** are 
defined as securities rated by the 
Requisite NRSROs in one of the two 
highest short-term rating categories and 
comparable unrated securities. “Second 
Tier Securities’* are Eligible Securities 
that are not “First Tier Securities.*’ 

“First Tier Securities’* are defined aa 
securities which are rated by at least 
two nationally recognized statistical 
rating organizations (“NRSROs**) ^ or by 
the only NRSRO that has rated the 
security (the “Requisite NRSROs”) in 
the highest short-term rating category, or 
comparable unrated securities. 

The amendments also (1) Limit fund 
investments to securities with a 
remaining maturity of not more than 
thirteen months (except that money 
market funds that do not use the 
amortized cost method of valuation may 
invest in U.S. Government securities 
that have a remaining maturity of not 
more than twenty-five months); (2) 
require a fund to maintain a dollar- 
weighted average portfolio maturity of 
not more than ninety days; (3) require a 
fund, in the event that a portfolio 
security goes into default or the rating of 
a portfolio security is downgraded so 
that it is no longer an Eligible Security, 
and in certain other circumstances, to 
reassess promptly whether the security 
presents minimal credit risks, determine 
whether continuing to hold the security 
is in the best interest of the fund, and 
record such actions in fund records; and 
(4) require a fund to notify the 
Commission if it holds defaulted 
securities which amount to one-half of 
one percent or more of fund assets. 
Finally, the amendments to rule 2a-7 
make it unlawful for any registered 
investment company to use the term 
“money market” in its name or hold 
itself out as a “money market fund” 
unless it meets the risk limiting 
conditions of the rule. Funds that hold 
themselves out as distributing income 
that is exempt from regular federal 
income tax (“tax exempt funds”) are 
exempted from the five percent 
diversification test for First Tier 
Securities, the five percent limit on 
investments in Second Tier Securities 


* The term ^‘nationally recognized statistical 
rating organization" is used in the Commission's 
uniform net captial rule (17 CFR 240.15c3-l(c)(2)(vi) 
(E). (F) and (H). The Commission's Division of 
Market Regulation responds to requests for NRSRO 
designation through no-action letters. Currently, the 
Division of Market Regulation has designated five 
NRSROs: Duff and Phelps, Inc. (*‘D&P‘*), Fitch 
Investors Services, Inc, (“Fitch"), Moody's Investors 
Service Inc. (Moody's"), Standard & Poor’s Corp. 
(“S&P"). and, with respect to debt issued by banks, 
bank holding companies. United Kingdom building 
societies, broker-dealers and broker dealers' parent 
companies, and bank-supported debt. IBCA Limited 
and its affiliate, IBCA Inc. ("IBCA"). 


and the one percent limit on investments 
in the Second Tier Securities of any one 
issuer. 

The Commission is also adopting 
amendments to rule 482 (17 CFR 230.482] 
under the Securities Act of 1933 (15 
U.S.C. 77a etseq.] (“1933 Act”), rule 
34b-l under the 1940 Act (17 CFR 
270.34b-l), and Forms N-IA (17 CFR 
274.11A and 239.15A). N-3 (17 CFR 
274.11b and 239.17a), and N-4 (17 CFR 
274.11c and 239.17b) under the 1933 and 
1940 Acts to: (1) Require the cover page 
of money market fund prospectuses, and 
fund advertisements and sales 
literature, to disclose prominently that 
an investment in a money market fund is 
neither insured nor guaranteed by the 

U. S. Government and that there is no 
assurance that the fund will be able to 
maintain a stable per share net asset 
value; and (2) revise the definition of a 
“money market fund” for purposes of 
those funds eligible to quote a seven- 
day yield in advertisements and sales 
literature to include only those funds 
that meet the risk-limiting conditions. 

Finally, the Commission is adopting 
amendments to rules 2a41-l and 12d3-l 
under the 1940 Act (17 CFR 270.2a41-l 
and 270.12d3-l) and to instructions to 
Form N-SAR (17 CFR 274.101) to 
conform certain cross-references to 
specified paragraphs of rule 2a-7. 

Table of Contents 

I. Background 

II. Discussion 

A. Preliminary Matters 

B. Portfolio Quality and Diversification 

1. Five Percent Diversification Test 

a. Three Day Safe Harbor 

b. Diversification as to Put Agreements 

c. Diversification as to Bank Instruments 

d. Repurchase Agreements 

2. Diversification and Quality Test for 
Second Tier Securities 

3. Treatment of Split Rated Securities 

C. Maturity of Portfolio Securities 

1. Ninety-Day Dollar Weighted Average 
Maturity 

2. Extension of Maximum Maturity Period 
for Any Security 

3. Variable Rate Demand Instruments 

D. Unrated Securities, Long-Term 
Securities and Demand Instruments 

E. Changes in Credit Risk and Quality 

1. Disposition of Portfolio Securities 

2. Commission Notification 

3. Reporting Requirements 

F. Portfolio Management Responsibilities 

G. Investment Companies Holding 
Themselves Out as Money Market Funds 

H. Money Market Fund Prospectus 
Disclosure 

L Funds Eligible to Quote Seven-Day Yields 

III. Transition Period 

IV. Regulatory Flexibility Analysis 

V. Statutory Authority 

VI. Text of Rule and Form Amendments 
Appendix: (k)nver8ion Table 


1. Background 

On July 17,1990, the Commission 
proposed amendments to rules and 
forms under the 1933 Act and the 1940 
Act affecting money market funds, 
including rule 2a-7 under the 1940 Act,® 
Rule 2a-7 permits money market funds 
to maintain a stable price per share,® 
through the use of the amortized cost 
method of valuation ^ and the penny¬ 
rounding method of pricing.® But for rule 
2a-7, section 2(a}(41} of the 1940 Act (15 
U.S.C. 80a-2(a)(41)), together with rules 
2a-4 and 22c~l under the 1940 Act (17 
CFR 270.2a-4 and 270.22o-l), would 
require a money market fund to 
calculate its current net asset value per 
share by valuing portfolio securities for 
which market quotations are readily 
available at market value, and other 
securities and assets at fair value as 
determined in good faith by the board of 
directors (“mark-to-market”).® 


* Investment Company Act Rel. No. 17589 (July 17, 
1990) (55 FR 30239 (July 25,1990)) (the "Proposing 
Release"). Money market funds are open-end 
management investment companies investing in 
short-term debt instruments. There are currently 710 
money market funds with over $536 billion in assets 
in approximately 21.3 million shareholder accounts, 
IBC/Donoghue's Money Fund Report, (Feb. 8,1991) 
(the "Money Fund Report"). Data derived from the 
Money Fimd Report is as of February 5,1991. The 
information with respect to shareholder accounts is 
derived from the Investment Company Institute 
Mutual Fund Faetbook 102 (30th ed. 1990). See the 
Proposing Release a! nn. 3 through 7 and 15 through 
18, and accompanying text, for a summary of the 
development of money market funds. 

’ Most money market funds maintain a stable 
price of $1.00 per share. The stable $1.00 price has 
encouraged investors to view money market funds 
as an alternative to bank deposit and checking 
accounts, even though money market funds lack 
federal deposit insurance. 

'* Under the amortized cost method, postfolio 
securities are valued by reference to their 
acquisition cost as adjusted for amortization of 
premium or accretiem of discount. The definition of 
the term "amortized cost method" has been 
amended to substitute the term "accretion" for 
"accumulation" in order to reflect current finance 
and accounting terminology. Paragraph (a)(1) of rule 
2a-7, as amended. 

‘ Share price is determined under the penny 
rounding method by valuing securities at market 
value, fair value, or amortized cost (as described in 
note 8 and accompanying test, infra) and rounding 
the per share net asset value to the nearest cent on 
a share value of a dollar, as opposed to the nearest 
one tenth of one cent. Paragraph (a)(ll) of rule 2a-7, 
88 amended. See also Investment Company Act Rel. 
No. 13380 (July 11,1983) (48 FR 32555 (July 18.1983)} 
(hereinafter, "Release 13380") at n. 6, and 
Investment Company Act Rel. No. 12206 (Fpb, 1, 
1982} (47 FR 5428 (Feb. 5.1982)) (hereinafter. 
"Release 12206") at n. 5. 

® The Commission has adopted an interpretive 
position permitting open-end investment companies 
that hold a significant amount of debt securities to 
use the cost amortization method of valuation with 
respect to debt securities that mature iit sixty days 
or less unless the particular circumstances dictate 
otherwise [i.e„ due to the impairment of the 
creditworthiness of an issuer). Investment Company 
Act Rel. No. 9786 (May 31.1977} (42 FR 28999 (June 
7,1977)) (hereinafter, "Release 9788"). 
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Rule 2a-7 was adopted in 1983.'^ It 
contains a number of conditions 
designed to reduce the likelihood that 
the net asset value of a money market 
fund as determined by the amortized 
cost method will deviate materially from 
its net asset value as determined by the 
mark-to-market method.® The rule also 
requires a fund’s board of directors to 
take promptly such action as it deems 
appropriate to eliminate or reduce to the 
extent reasonably practicable any 
deviation between a fund’s amortized 
cost and its mark-to-market value if the 
deviation could result in material 
dilution or unfair results to investors,® 
Currently, money market funds that rely 
on rule 2a-7 can invest only in “high 
quality” debt securities, i.e., securities 
rated in one of the top two quality 
categories by any NRSRO.^° Funds 
using the rule are prohibited from 
investing in instruments with a maturity 
of greater than one year and from 
maintaining a dollar-weighted average 
portfolio maturity that exceeds 120 
days,*^ The rule’s conditions have had 
the effect of maintaining the quality of 
securities held by money market funds, 
thus reducing the likelihood that a fund 
will hold securities that will 
substantially decline in value and that a 
fund will break a dollar. 

As discussed in the Proposing 
Release, the Commission decided to 
reexamine the conditions contained in 
rule 2a-7 in light of developments in the 
commercial paper market since the rule 
was adopted.^® In June 1989 and March 


^ Rule 2a-7 was proposed in Release 12206, supra 
note 5, and adopted in Release 13380, supra note 5. 
Since its adoption, rule 2a-7 has been amended only 
once, in 1986, to permit money market funds to 
acquire put options and standby commitments. See 
Investment Company Act Rel, No. 14983 (Mar. 12,' 
1986) (51 FR 9773 (Mar. 21.1986)) (hereinafter, 
“Release 14983”). 

^ if the net asset value of a fund, as determined 
by the mark-to-market method of pricing, were to 
drop significantly below the net asset value as 
determined by the amortized cost method, investors 
who redeemed their investments would receive 
more than their pro rata share of the fund’s assets, 
the interests of other shareholders would be diluted, 
and purchasing investors would pay too much for 
their shares. 

® The board is required to consider promptly what 
action should be initiated where the deviation 
between the amortized cost and the mark-to-market 
value exceeds one half of one percent, including 
whether to reduce the share price to leas than $1.00 
(“breaking a dollar”). 

The rale limits money market fund investment 
to these securities because they ere subject to less 
credit risk than lower quality securities, and are 
therefore less likely to decrease in value while they 
are held by the fund. 

‘ * These conditions limit fund exposure to the 
risk that the quality of a security might decline over 
time or that market interest rates would rise, 
resulting in a decline in the value of the portfolio 
securities. 

* 2 See the Proposing Release, supra note 2. at nn. 
15 through 20. and accompanying text. 


1990, several money market funds held 
commercial paper of issuers that 
defaulted. The shareholders of these 
money market funds were not adversely 
affected only because each fund’s 
investment adviser (or an affiliate) 
purchased the defaulted paper from the 
Lnd at its amortized cost or principal 
amount. 

The Commission proposed 
amendments to rule 2a-7 that would 
have required a money market fund to 
limit fund investments in securities that 
had received less than the highest rating 
from any NRSRO to five percent of fund 
assets (the “five percent quality test”). 
Investment in any single lower-rated 
issuer would have been limited to one 
percent of fund assets (the “one percent 
diversification test”).^® The 
amendments would have reduced the 
maximum permitted dollar-weighted 
average portfolio maturity to ninety 
days. The amendments would also have 
required money market funds to disclose 
to investors that investment in the fund 
is not federally insured or guaranteed. 
The proposal had two principal 
purposes: to provide additional 
safeguards to reduce the likelihood that 
a money market fund would have to 
break a dollar, and to increase investor 
awareness that investments in a money 
market fund are not “risk free.” 

The Commission received comments 
on the proposed amendments from 289 
commenters, including sixty-nine issuers 
of commercial paper, eight commerical 
paper dealers and related trade groups, 
thirty-five investment companies 
(including the Investment Company 
Institute), three NRSROs, and 169 
individual investors, The comment 
letters reflect a wide variety of views on 
almost every topic discussed in the 
Proposing Release. Commenters 
representing the mutual fund industry 
generally supported most aspects of the 
Commission proposal, and in some 
cases would go further than the 
proposed amendments in restricting the 
types of securities in which money 
market funds may invest. Individual 
investors almost unanimously supported 
placing restrictions on money market 


These securities were referred to in the 
Proposing Release as "Securities Not Having the 
Highest Rating.” Rule 2a-7, as amended, refers to 
securities that are subject to the adopted investment 
limitations as “Second Tier Securities.” While the 
basis for identifiying a Second Tier Security is 
somewhat different from the proposed test for 
Securities Not Having the Highest Rating, for ease 
of reference the term Second Tier Securities is also 
used in this Release to refer to securities that under 
the amendments as proposed would have been 
Securities Not Having the Highest Rating. 

The comment letters and a summary of the 
comments prepared by the Commission staff are 
included in File No. S7-13-0O 


fund investment in lowerated 
commercial paper. Issuers and 
commerical paper dealers almost 
uniformly opposed the proposed 
restrictions on purchases of securities 
that had not received the highest rating 
from a NRSRO. 

Upon consideration of the comments 
and further analysis, the Commission is 
adopting the amendments with several 
changes, many of which were suggested 
by the commenters. The five percent 
diversification tests in being adopted 
substantially as proposed, with the 
proviso that a fund may invest more 
than five percent of its assets in the First 
Tier Securities of a single issuer for up 
to three business days after purchase in 
order to allow a fund more flexibility 
temporarily to invest large inflows of 
cash in a single high quality issuer. The 
one percent diversification and five 
percent quality tests for Second Tier 
Securities (collectively, the “Second Tier 
Security tests”) have also been adopted 
substantially as proposed. However, the 
standards for determining which 
securities are subject to the Second Tier 
Security tests have been modified. 

Under the proposal a security would 
have been a First Tier Security only if 
all NRSROs rating the security had 
given it the highest rating. Under the 
rule as amended, a security qualifies as 
a First Tier Security if two NRSROs (or 
one, if only one NRSRO has rated the 
security) (the “Requisite NRSROs”) 
have given it the highest rating, or if it is 
an unrated security of comparable 
quality.Where the Security is rated by 
only one NRSRO, or is unrated, the 
acquisition by the fund of the security 
must expressly be approved or ratified 
by the fund’s board of directors. Tax 
exempt funds are exempted from the 
five percent diversification and the 
Second Tier Security tests. The 
amendments also limit fund investments 
to securities with a remaining maturity 
of not more than thirteen months 
(except that a fund that does not use the 
amortized cost method may invest in 
U.S. Government securities with a 
remaining maturity of not more than 
twenty-five months), and require a fund 
to maintain a dollar-weighted average 
portfolio maturity of not more than 
ninety days. Finally, the amendments 
also make it unlawful for any registered 
investment company to use the term 


Corresponding changes have been made to the 
definition of “Eligible Securities” (which in the 
proposal, were referred to as “Eligible Quality” 
securities). See section 1I.B.3. of this Release, infra, 
and paragraph (a)(5) of rule 2a-7. as amended. 

However, a tax exempt fund may invest only in 
Eligible Securities. Paragraph (c)(3) of rule 2a>7, as 
amended. 
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“money market” in its name (or in the 
name of any of its redeemable 
securities) or hold itself out as a “money 
market fund” unless it meets the risk 
limiting conditions of the rule. 

11. Discussion 

A. Preliminary Matters 

Rule 2a-7 limits a money market fund 
to investing in securities that its board 
of directors determines present 
“minimal credit risks” and that are “high 
quality” as defined in the rule.**^ While 
the amendments revise the definition of 
high quality, they do not revise the 
requirement that a money market funds’ 
board of directors (or its delegate) 
evaluate the creditworthiness of the 
issuer of any portfolio security and any 
entity providing a credit enhancement 
for a portfolio security. Possession of a 
certain rating by a NRSRO is not a “safe 
harbor.” Where the security is rated, 
having the requisite NRSRO rating is a 
necessary but not sufficient condition 
for investing in the security and cannot 
be the sole factor considered in 
determining whether a security has 
minimal credit risks. To underscore this 
point, a parenthetical has been added to 
the rule stating that the determination of 
whether an instrument presents minimal 
credit risks “must be based on factors 
pertaining to credit quality in addition to 
the rating assigned * * * by a 
NRSRO.” »» 

The extensiveness of the evaluation 
will vary with the type and maturity of 
the security involved and the board’s (or 
its delegate’s) familiarity with the issuer 
of the security. For example, little credit 
analysis of a Government security 
would be expected. A different analysis 
may be appropriate for a security with a 
remaining maturity of seven days than 
for one of the same issuer with a 
remaining maturity of one year. In a 
letter dated May 8,1990, the Division of 
Investment Management provided 
guidance on elements of a minimal 
credit risk analysis.'® As stated in the 


The rule as originally adopted used the term 
“high quality.** The Proposing Release used the term 
“Eligible Quality.** Rule 2a-7. as amended, uses the 
term “Eligible Security.” See note 15, supra. 

The board generally can delegate to the fund's 
investment adviser the responsibility for 
determining that individual portfolio securities 
present minimal credit risks, but only under 
guidelines established by the board. In certain 
instances, these determinations must be expressly 
approved or ratiHed by the board (and not its 
delegate). See section n.F. of this Release, infra, 

*• Paragraph (c)(3) of rule 2a-7. as amended. 

•• Letter to Registrants (pub. avail May 8,1990) 
(hereinafter, the “May 8 Letter”), 


May 8 Letter and reiterated in the 
Proposing Release, these elements are 
only examples. The focus of any 
minimal credit risk analysis must be on 
those elements that indicate the 
capacity of the issuer to meet its short¬ 
term debt obligations. 

The amendments adopted in this 
Release place additional restrictions on 
money market funds in selecting 
portfolio securities, including 
commercial paper. 'The Commission 
believes these amendments are 
necessary to ensure that money market 
funds meet investors* expectations for 
safety, soundness and convenience by 
maximizing the likelihood that these 
funds will be able to maintain a stable 
net asset value under the pricing 
procedures they are permitted to use. 
Rule 2a-7 and the amendments adopted 
today were developed in response to the 
characteristics of a specific type of 
registered investment company with a 
specific type of share pricing standard. 
The Commission wishes to emphasize 
that the amendments are not intended to 
limit the ability of investment 
companies not holding themselves out 
as money market funds to invest in 
lower-rated securities, including lower- 
rated commercial paper. Nor are the 
amendments intended to suggest that 
these investment limitations are 
necessarily appropriate for any other 
types of investment vehicles. 

B, Portfolio Quality and Diversification 

1. Five Percent Diversification Test 

Most money market funds taking 
advantage of the exemptions provided 
by rule 2a-7 are “diversified” 
investment companies within the 
meaning of section 5(b)(1) of the 1940 
Act®® Section 5(b)(1) provides that a 
diversified investment company, with 
respect to seventy-five percent of its 
assets, may not invest more than five 
percent of its assets in securities of any 
issuer, other than cash, cash items. 
Government securities,®' and securities 
of other investment companies.®® The 


15 U.S.C. 80a-5(b)(l). Several tax exempt funda 
which concentrate in the obligations of state and 
local governments are not diversified within the 
meaning of section 5(b)(1). As discussed infra, the 
new diversification requirements of the rule are not 
being applied to tax exempt funds as this time. See 
paragraph (c)(4}(i) of rule 2a-7, as amended. 

The term “Government security*’ is defined in 
section 2(a)(t6) of the 1940 Act (15 U.S.C. 80a- 
2(a)(16)). Paragraph (a)(d) of rule 2a-7. as amended, 
incorporates Ibis definition. 

** Section 5(bKl) also prohibits diversified fimds, 
with respect to seventy^five percent of their assets, 
from investing in securities that comprise more than 
10% of the outstanding voting securities of an issuer. 


remaining twenty-five percent of the 
fund’s assets (the “twenty-five percent 
basket”) may be invested in any 
manner. The Commission proposed to 
amend rule 2a-7 to limit any money 
market fund (except a tax exempt fund) 
to investing no more than five percent of 
its total assets in the securities— 
except Government securities—of any 
one issuer. The effect of this proposal 
would be to eliminate the twenty-five 
percent basket. 

Most commenters, including most 
mutual fund commenters, supported the 
proposed five percent diversification 
test as appropriate for a money market 
fund and indicated that, despite the 
flexibility provided by section 5(b)(1) 
with respect to the twenty-five percent 
basket, in practice, most taxable money 
market funds limit their investment in 
non-U.S. Government issuers to 
approximately five percent or less of 
total assets. The Commission has 
decided to adopt the five percent 
diversification test as proposed, with a 
provision designed to permit funds to 
make certain temporary investments in 
excess of the five percent limit, and with 
the clarifications noted below.®^ 

a. Three Day Safe Harbor, *1116 five 
percent diversification test, as adopted, 
permits a fund to invest more than five 
percent of its total assets in the First 
Tier Securities of a single issuer for a 
period of up to three business days after 
the purchase thereof.®* This change 
from the proposal has been made in 
response to commenters who asserted 
that the twenty-five percent basket often 
is useful in managing portfolio liquidity 
and large cash inflows; they urged that 
the ability to invest a large percentage 
of fund assets in a single high quality 
issuer on a temporary basis is an 
efficient way to assure liquidity in the 
event of unexpected redemptions by 
shareholders or to invest unanticipated 
cash inflows. The Commission belie\*es 
that a three day limit will permit a fund 
to realize these efficiencies without 
being exposed to the risks asssociated 


S3 'Total Assets” Is defined in paragraph (a)(18) 
of rule 2a-7, as amended, to mean, with respect to a 
fund using the amortized cost method, the total 
amortized cost of its assets, and with respect to any 
other money market fund, the total market-based 
value of its assets. 

** Paragraph (c)(4)(i)(A) of rule 2a-7, as amended. 
For purposes of the diverisfication and quality tests, 
subsidiaries and parent companies are treated as 
separata issuers. In the case of banks having more 
than one branch, all branches are treated as the 
same issuer. 

** Id. The term “business day” is defined in 
paragrpah (a)(2) of rule 2a-7, as amended, as any 
day other than e Saturday. Sunday or a customary 
national business holiday. Paragraph (c)(4)(i)(A) 
specifies that a fund may not make more than one 
investment within this safe harbor at any time. 
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with investing more than five percent of 
fund assets in a single issuer for an 
indefinite period of time. For example, a 
fund that holds First Tier Securities that 
will mature in three business days may 
avail itself of an opportunity to purchase 
additional securities of the same issuer 
rather than disposing of the securities it 
holds or waiting for them to mature. 
Funds which are diversified investment 
companies would still be subject to the 
diversification requirements of section 
5(b)(1) of the 1940 Act however, and the 
three day safe harbor could therefore be 
used only with respect to twenty-five 
percent of the net assets of the fund. 

b. Diversification as to Put 
Agreements. Rule 2a-7 has been 
clarified to reflect the applicability of 
the five percent diversification test to 
puts. Except in the case of tax exempt 
funds, no more than five percent of a 
fund’s assets may be invested in 
securities issued by or subject to puts 
from any single issuer.^® However, an 
unconditional put is not subject to this 
test if no more than ten percent of the 
fund’s total assets is invested in 
securities issued or guaranteed by the 
issuer of the unconditional put.^^ 

c. Diversification as to Bank 
Instruments. The amended rule requires 
that a money market fund (except a tax 
exempt fund) not invest more than five 
percent of its assets in the securities of 
any one issuer. This limitation applies to 
investments in bank instruments that 
are “securities’* under section 2(a)(36) of 
the 1940 Act (15 U.S.C. 80a-2(a)(36)). 
Bank instruments that are securities 
include time deposits (such as 
certificates of deposit), bankers* 
acceptances, letters of credit and similar 


Paragraph of rule 2a-7, as amended 

Tax exempt funds would continue to be subject to 
the diversification requirement with respect to puts 
in the current rule, i.e.. the five percent 
diversification test for puts must be met with 
respect to seventy-five percent of the fund’s assets. 
id. However, the rule, as amended, makes clear that 
in determining compliance with this condition, the 
tax exempt fund must aggregate seciuities issued by 
and subject to puts from the same institution. 

Paragraph (c)(4)(iii)(C) of rule 2a-7, as 
amended For purposes of rule 2a-7. unconditional 
puts are considered to be guarantees. Thus, rule 2 b- 
7, as amended, treats unconditional puts and 
guarantees in the same manner as rule 5b-2 under 
the 1940 Act (17 CFR 270.5b-2). See the Proposing 
Release, supra note 2, at n. 31. An unconditional put 
includes a bank letter of credit or other 
unconditional credit enhancement under which the 
holder of the instrument subject to the put could 
recover amounts due on the instrument. Paragraph 
(a}(19) of rule 2(a)(7l, as amended 


instruments,^® but do not include 
customary demand deposits*^® 

d. Repurchase Agreements. The 
proposed amendments provide that for 
purposes of the five percent 
diversification test, a repurchase 
agreement collateralized by Government 
securities would be deemed to be an 
acquisition of the underlying securities if 
it was “collateralized fully.*’ One 
commenter requested that the status of 
repurchase agreements collateralized by 
non-Govemment securities be clarified. 

The rule, as adopted, extends the 
approach taken with respect to 
repurchase agreements collateralized by 
Government securities to other 
repurchase agreements.*^ After giving 


•* See International Venture Finance, Ltd. (pub. 
avail June 2,1983) (certificates of deposit subject to 
federal deposit insurance are securities within the 
meaning of section 2(a](36) of the 1940 Act). Cf. 
Investment Company Act Rel. No. 11421 (Oct. 31, 
1980) (45 FR 73915 (Nov. 7,1980)) (bank certificates 
of deposit and bankers’ acceptances are among the 
types of securities exduded from the provisions of 
rule 17i-l under the 1940 Act (17 CFR 270.17H))- 
See also note 24, supra. 

Cf. Section 6-^ of Regulation S-X (17 CFR 
210.6-04) (demand deposits included as a "cash 
item’’ on investment company balance sheets). 

See the Proposing Release, supra note 2, at n. 
30. A repurchase agreement may be regarded as a 
security issued by the entity promising to 
repurchase the underlying security at a later date. 
See Release 133aa supra note 5. at n. 23. The 
conditions that the Commission proposed for 
repurchase agreements collateralized by 
Government securities reflected prior 
pronouncements by the Commission and the 
Division of Investment Management. Id. See also 
Investment Company Act. Rel. Na 13005 (Feb. 2. 
1983) (48 FR 5894 (Feb. 9.1983)) Oiereinafler, 
’’Release 13005") in which the Division of 
Investment Management stated that a repurchase 
agreement entered into with a broker-dealer would 
not violate section 12(d)(3) of the 1940 Act (15 U.S.C. 
80a-12(d)(3)) if it was "fully collateralized" and a 
fund hoard of directors had evaluated the 
creditworthiness of the broker-dealer with which it 
proposed to engage in a repurchase agreement 
transaction to determine t^t the broker-dealer did 
not present a serious risk of becoming involved in 
bankruptcy proceedings. As noted in Release 13005, 
a money market fund’s board of directors (or its 
delegate) has a similar duty to evaluate 
creditworthiness of the broker-dealer or other 
institution that is party to the repurchase agreement 
under rule 2a-7 to assure that all securities 
purchased present minimal credit risks. See 
paragraph (c)(3) of rule 2a-7. as amended. 

9* Paragraph (c)(4)(i] of rule 2a-7, as amended, 
provides Uiat for purposes of the five percent 
diversification test, the repurchase agreement is 
deemed an acquisition of the underl>ing securities 
provided that the agreement is "collateralized 
fully.” Only that portion of the repurchase 
agreement which is collateralized fully would be 
subject to the special treatment discussed in this 
section. Any agreement or portion of an agreement 
which is not collateralized fully would be treated as 
an imsecured loan. As such, the loan itself would 
have to meet the quality requirements set out in the 
rule, the five percent diverufication test, and. if 
applicable, the limitations placed on investment in 
Second Tier Securities. See Release 13380, supra 
note 5, at n. 31. 

Paragraph (a)(3) of rule 2a-7. as amended, defines 
"collateralized tolly." This definition has been 


effect to the securities collateralizing the 
repurchase agreement, a fund may not 
invest more than five percent of its 
assets in any one issuer, including the 
issuer of securities collateralizing the 
repurchase agreement Where the 
underlying securities are not 
Government securities, they also must 
be of the highest quality at the time the 
repurchase agreement is entered into, 
i.e., rated in the highest grade by the 
•‘Requisite NRSROs.** ** Tliis is to 
assure that in the event that the fund 
has to realize on the collateral, it will be 
holding only the highest quality 
securities. Fund directors should be 
aware of the risks of investing in 
repurchase agreements that are 
collateralized by instruments with 
remaining maturities of greater than one 
year. If the fund were required to realize 
on the collateral imderlying the 
repurchase agreement, these 
instruments would have to be taken into 
account in calculating the fund’s dollar- 
weighted average porfolio maturity. The 
fund would have to dispose of the 
collateral as soon as possible if the 
instruments constituting the collateral 
caused the fund’s average portfolio 
maturity to exceed ninety days or did 
not satisfy the remaining maturity 
condition of the rule.®* 

2. Diversification and Quality Test for 
Second Tier Securities 
The Commission proposed to prohibit 
a taxable money market fund from 
investing more than five percent of its 
total assets in Second Tier Securities, 


adopted substantially as proposed. Certain 
duplicative language in the clause describing the 
requirements in connection with securities 
registered on a book entry system has been deleted 
from paragraph (a)(3)(ii). In order for a fund to 
retain the unqualified right to possess and sell the 
collateral, as required by paragraph (a)(3)(iii). its 
rights would have to be evidenced in an appropnate 
fashion. For example, in the case of U.S. Treasury 
bills, entry of the name of the fund or its custodian 
as owner on the book entry system maintained by a 
Federal Reserve Bank would evidence these rights. 
See 31 CFR 350.4. 

9* Paragraph (a)(3) (iv) of rule 2a“7. as amended. 
The "Requisite NRSRO" concept is discussed in 
section 11.B.3. of this Release, infra. Repurchase 
agreements typically relate to long-term debt 
securities; the securities would have to be rated 
"AAA" or its equivalent The rule does not require 
that the underlying securities comply with the 
provisions of the rule relating to remaining maturity; 
the maturity of the repurchase agreement is 
determined by reference to the date on which the 
underlying securities are required to be 
repurchased. See paragraph (d)(5) of rule 2a-7, as 
amended. Since any non-Govemment securities 
would have to be rated in the top grade, the 
question of the applicability of the Second Tier 
Security tests to the collateral does not arise. 

See Release 13380, supra note 5. at n. 29. Long¬ 
term instruments, including Government securities, 
expose a fund to greater interest rate risk than 
shcMt-terni instruments. See section ILQ of this 
Release, infm. 
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with investment in the Second Tier 
Securities of any one issuer being 
limited to no more than one percent of 
total assets.^'* In proposing these 
limitations the Commission stated that, 
in light of recent experiences of money 
market funds, a substantial investment 
in these securities may create an 
inappropriate risk for funds seeking to 
maintain a stable price per share. While 
most commentfers representing the 
mutual fund industry supported or did 
not oppose these limitations on Second 
Tier Securities (or suggested additional 
limitations), all of the commercial paper 
dealers and issuers of Second Tier 
Securities that commented on the 
proposals strongly opposed them.®® 
Commenters opposing the proposal 
argued that these diversification and 
quality tests would raise the borrowing 
costs of second tier issuers by reducing 
the amount of their short-term paper 
bought by money market funds, and 
expressed concern that many funds, 
especially smaller funds, would not 
invest in any Second Tier Securities. 
Several of these commenters also 
argued that the Commission’s concerns 
over the creditworthiness of second tier 
issuers were misplaced. These 
commenters urged the Commission to 
rely instead on increased prospectus 
disclosure concerning the risks posed 
when a money market fund invests in a 
substantial amount of Second Tier 
Securities. Many commenters also 
argued that the proposed limitations 
would discourage funds from performing 
independent credit research, since the 
benefits of research are often realized 
by investment in lower-rated securities 


In each case compliance with the limitations 
would be detemined at the time of acquisition. 

The proposed exemption of tax exempt funds 
from the five percent diversification and Second 
Tier Security tests was generally supported by 
commenters, who stated that these funds often 
would have difficulties meeting the tests due to the 
limited number of tax exempt issuers in certain 
markets. Paragraph (c)(4](i] of rule 2a-7, as 
amended, adopts the exemption. The definition of 
tax exempt fund has been amended to clarify that it 
includes a fund that distributes income exempt from 
“regular" federal income tax. See paragraph (a)(17) 
of rule 2a~7, as amended. A fund that distributes 
income that is subject to the alternative minimum 
tax would therefore be considered a tax exempt 
fund for this purpose. 

The Commission requested comment on the 
possibility of excluding money market funds aimed 
at institutional investors from the risk-limiting 
conditions of rule 2a-7. Comment was divided, and 
the Commission has decided not to create such an 
exemption at this time. The Commission is 
concerned that, if an institutional fund were to 
break a dollar, there might be a loss of confidence 
in the money market fund industry. An institutional 
investor exception is being considered in the 
Division of Investment Management's current study 
of the Investment Company Act. See Investment 
Company Act Rel. No. 17534 (June 15,1990) (55 FR 
25322 (June 21.1990)). 


that fund managers conclude have 
minimal credit risks. Commenters 
asserted also that the one percent 
diversification test would not permit a 
fund to make a sufficient investment in 
any one issuer of Second Tier Securities 
to justify the level of credit analysis that 
would be required to determine that the 
investment presented minimal credit 
risks. Commenters also noted that, 
because commercial paper is usually 
sold in minimum denominations of one 
million dollars, the one percent 
diversification test would preclude 
smaller money market funds from 
investing in Second Tier Securities. 

In contrast, the Investment Company 
Institute (“ICI”) and substantially all of 
the individual investor commenters 
urged the Commission to prohibit money 
market funds from investing in any 
Second Tier Securities.®® The ICI argued 
that “past experience indicates that 
[Second Tier Securities] may undergo 
rapid deterioration and therefore may 
involve risks inappropriate for funds 
seeking to maintain a stable net asset 
value.” Commenters favoring the 
Second Tier Security tests noted that a 
few funds with riskier investment 
policies breaking a dollar might lead to 
a loss’ of investor confidence in the 
entire money market industry. The ICI 
asserted that “in determining the quality 
standards for money market fund 
portfolio securities the exclusive focus 
must be on the protection of money 
market fund shareholders, who seek 
safety by investing in funds whose 
objective is the maintenance of a stable 
net asset value.” 

The Commission continues to believe 
that the recent history of defaults in the 
commercial paper market and the extent 
to which these defaults have affected 
funds warrant taking measures to assure 
that investors’ expectations of the 
relative safety of investment companies 
holding themselves out as money market 
funds continue to be met. Almost all 
money market funds attempt to maintain 
a stable net asset value, and this policy 
is understood by investors to imply a 
high level of investor safety. Investors 
have come to equate investments in 
these funds to “money.” Because 
holding money does not entail any credit 
risks, the credit risks to which holders of 
money market shares are exposed 


The ICI, however, urged the Commission to 
permit money market funds to invest up to ten 
percent of their assets in split rated paper (/.e., 
paper that had received the highest rating from at 
least one NRSRO, but not from other NRSROs 
rating the paper), with investment in any split rated 
issuer being limited to three percent of fund assets. 
See discussion of the treatment of split rated paper 
in section 11.6.3 of this Release, infra. 


should be minimized to the lowest level 
practicable.®'^ 

After considering the comments 
received and after weighing the 
increased risks and benefits of allowing 
money market funds to invest a greater 
percentage of their assets in Second Tier 
Securities, the Commission has decided 
to adopt the Second Tier Security tests 
substantially as proposed, with one 
change to the one percent diversification 
test. As amended, rule 2a-7 limits 
money market fund investment in 
Second Tier Securities to no more than 
five percent of fund assets.®® Paragraph 
(c){4)(i){B) of rule 2a-7, as amended, 
limits the amount a money market fund 
may invest in the Second Tier Securities 
of a single issuer to the greater of one 
percent of the fund’s total assets or one 
million dollars. The alternative one 
million dollar test is intended to allow 
smaller money market funds to invest in 
Second Tier Securities.®® The three day 
safe harbor discussed above applies 
only to First Tier Securities and thus it 
would not permit a fund to exceed the 
diversification limits for Second Tier 
Securities. 

As explained in the Proposing 
Release, compliance with the five 
percent diversification and Second Tier 
Security tests is measured at the time 
the fund purchases the security. Thus a 
fund would not be required 
subsequently to dispose of a security 
because of a change in the percentage of 
fund assets the security represents or in 
the fund’s overall investment in Second 
Tier Securities.*® In addition, to facilitate 
determining compliance with the Second 
Tier Security tests, rule 2a-7, as 
amended, specifies that in calculating 
the percentage of fund assets invested in 
Second Tier Securities, a fund should 
only include securities that were Second 
Tier Securities at the time they were 


In addition, these limitations are necessary in 
order to assure that shareholders of funds using the 
amortized cost of penny rounding method will not 
suffer any dilution of the value of their investment. 
See note 6, supra. 

Paragraph (c)(4)(i)(B)(2) of rule 2a-7, amended. 
Paragraph (a)(14) of rule 2a-7, as amended, defines 
a Second Tier Security as any Eligible Security that 
is not a “First Tier Security," Paragraph (a)(6) of 
rule 2a-7, as amended, deHnes a First Tier Security 
as a security that is rated by the “Requisite 
NRSROs” in the highest rating category, or if 
unrated, which is of comparable quality. See, 
section II.B.3 of this Release, infra, discussing the 
definition of the term “Requisite NRSROs,” and its 
effect on split rated securities. 

*®The five percent diversification and five percent 
quality tests would still apply, and thus a fund could 
not purchase one million dollars of Second Tier 
Securities if it would result. Immediately after the 
purchase of the securities, in the fund having more 
than five percent of its total assets invested either in 
securities of that issuer or in Second Tier Securities. 

“Paragraph (c)(4)(i) of rule 2a-7, as amended. 
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acquired (at original purchase or at any 
subsequent roll-over) and need not take 
into account rating changes subsequent 
to the acquisition of the security.^* 

3. Treatment of Split Rated Securities 

This section (insofar as it discusses 
the term ‘‘Eligible Security**) and all 
subsequent sections of the Release 
describe changes that are applicable to 
both taxable and tax exempt funds.*® 

Currently, rule 28-7 permits a money 
market fund to purchase a security as 
long as at least one NRSRO rates it 
within the top two categories of its 
rating system. Some securities have 
different ratings from different NRSROs 
[Le,, “split ratings**). Split ratings may 
result from the failure of one NRSRO to 
perceive quality problems or 
improvements perceived by another 
NRSRO, or may reflect differences 
among NRSROs as to the emphasis 
placed on different criteria. Under the 
proposed amendments, the relative 
quality of a security would have been 
determined by reference to the rating 
received from each NRSRO rating the 
security and a split rated security would 
be treated as having the lower rating. 
The lower rating would have determined 
whether a fund could purchase the 
securities and whether they would be 
subject to the Second Tier Security tests. 

Many commenters, including those 
supporting the principal elements of the 
proposals, argued that this approach 
would give too much influence to a 
single NRSRO, which effectively could 
veto the ratings of all other NRSROs. 
Many mutual fund commenters also 
complained about the expense and 
burden of keeping current as to ratings 
of all of the NRSROs. 

Commenters suggested a number of 
alternatives. In response to the 
comments, the Commission has decided 
to adopt an approach suggested by the 
ICI and several other commenters. 


*' Thus, a fund would not be required to ‘'drop'* a 
Firat Tier Security into the five percent Second Tier 
Security “basket" due to a downgrade. Paragraph 
(c)(4)(i)(B] of rule 2a-7, as amended. However, a 
fund board of directors (or its delegate) will be 
required to assess promptly whether a security 
which has ceased to be a First Tier Security 
presents minimal credit risks and cause the fund to 
take such action as is determined to be in the best 
interest of the fund. See note 70 and accompanying 
text infra, and paragraph (c)(5)(i) of rule 2a-7, as 
amended- If the security is no longer a Second Tier 
Security because of a rating do%vngrade, it must be 
disposed of unless the board of directors determines 
that holding it is in the fund’s best interest See 
section n.E.l of this Release, infra, and paragraph 
(c)(5)(ii) of rule 2a-7, as amended. 

^ While tax exempt funds are not subject to the 
Five Percent DiversiOcation and Second Tier 
Security tests, they are, like taxable Funds, only 
permitted to Invest in Eligible Securities. See 
paragraph (c)(3) of rule 2a-7, as amended, and notes 
15 and 16 and accompanying text, supra. 


Under this approach, a security would 
be an Eligible Security, and ei&er a First 
Tier or Second Tier Security, if the 
’■Requisite NRSROs’* have agreed on the 
relevant rating.**® In the case of a 
security that has been rated by only one 
NRSRO, that rating determines the 
status of the security during the time it is 
held by a money market fund,** 
However, the acquisition of a security 
rated by only one NRSRO must be 
approved or ratified by the fund’s board 
of directors.*® If a security has been 
rated by more than one NRSRO, it must 
have received the requisite rating from 
at least two NTlSROs.*® Thus, if a 
security has received the highest rating 
from two NRSROs. it is a First Tier 
Security even if other NRSROs have 
given it a lower rating. 

The adopted approach to split rated 
securities relies on the agreement of at 
least two NRSROs rather than 
unanimity of all the NRSROs that have 
rated the security. It will preclude a 
security from being a First Tier Security 
based on the opinion of only one 
NRSRO when other NRSROs have given 
it less than the highest rating. 
Conversely, it will preclude a single 
NRSRO from preventing a security from 
being an Eligible Security or a First Tier 
Security in the face of a consensus of at 
least two other NRSROs. Finally, where 


Paragraphs (a)(5){i), (a)(6), (a)(13) and (a){14) of 
rule 2a-7, as amended. Rule 2a-7, as amended 
reflects the fact that some NRSROs rate specific 
security issues while others provide a rating of the 
issuer that is applicable to all of the issuer’s debt 
within a specific class (e.g.. short-term or long-term). 
This approach is also reflected in the definition of 
“Unrated Securities.” See section II.D. of this 
Release and paragraph (a)(20) of rule 2a-7, as 
amended. 

Paragraph (a)(13) of rule 2a-7, as amended, 
defines the t&na “Requisite NRSROs.” Where a 
semirity is rated by only one NRSRO, neither a 
money market fund nor the issuer is required to 
solicit ratings from other NRSROs to make the 
security eligible for investment by the fund. In 
addition, where only one NRSRO has issued a 
rating with respect to the security at the time it is 
purchased or rolled over, under paragraph (a)(13) 
that NRSRO determines the status of the security 
regardless of any subsequent ratings by other 
NRSROs. if a security is rated by only one NRSRO 
when purchased, a change in the security’s status 
[i.e., from First Tier to Second Tier) will trigger the 
reassessment requirement only when the NRSRO 
that rated the security when it was originally 
acquired lowers its rating. However, where the 
security is a Second Tier Security, a reassessment 
of its credit risk by the fund's board of directors 
would be required if the fund’s investment adviser 
becomes aware that any other NRSRO subsequently 
rated the security below its second highest rating. 
See section U.E. of this Release, infra. 

Paragraphs (c)(3) and (e) of rule 2a^7, as 
amended. 

Id Paragraph (a)(6) of rule 2a-7, as amended. 
Similarly if at least two NRSROs have rated the 
security in one of their two highest rating categories 
for short-term debt obligations, the security is an 
Eligible Security. Paragraph (a)(S) of rule 2a-7, as 
amended. 


a security has received the applicable 
ratings from the Requisite NRSROs, a 
fund will not be required to monitor the 
actions of all the NRSROs unless the 
security has been rated by only one 
NRSRO.*^ A money market fund could 
limit the number of NRSROs it must 
follow by adopting a policy of only 
investing in securities rated by at least 
two NRSROs *» 

C. Maturity of Portfolio Securities 

1. Ninety-Day Dollar Weighted 
Average Maturity 

The Commission is adopting proposed 
rule amendments to require a money 
market fund to maintain a dollar 
weighted average portfolio maturity of 
not more than ninety days, as opposed 
to the 120 days now permitted.** The 
change will decrease the exposure of 
money market fund investors to interest 
rate risk. 

Most commenters supported the 
change. These commenters stated that 
almost all funds already limit their 
maturities to an even greater extent than 
the amendments would require.®* As 
explained in the Proposing Release, the 
ninety-day limit is a maximum,®^ A 


A money market fund %vill have to determine 
whether any other NRSRO has rated a security that, 
when purchased, was rated by only one NRSRO, in 
two situations: (1) when it proposes to buy that 
security, to confirm that it is not rated by other 
NRSROs: and (2) when it proposes to "roll over” 
that security to determine whether another NRSRO 
has given it a lower rating. See note 44. supra, and 
paragraph (a)(13} of rule 2a-7, as amended. 
However, a reassessment of the security’s credit 
risk would be required if the investment adviser 
becomes aware that a NRSRO has given the 
security less than its second highest rating. See 
section ll£. of die Release, inftxt. 

Currently the Commission’s Division of Market 
Regulation has designated five NRSROs. See note 1. 
supra. 

** Paragraph (c)(2)(iii) of rule 2a-7, as amended. 

As of February 5,1991 the average portfolio 
maturity of taxable money market funds was 53 
days and the average maturity of tax exempt funds 
was 50 days. See the Money Fund Report, supra, 
note 2. One commenter noted that the danger that a 
long portfolio maturity might cause a fund to break 
a dollar has been demonstrated, in 1987, municipal 
money market instruments fluctuated by 240 basis 
points over a sixty day period, a fluctuation large 
enough to cause a fund with a ninety-day average 
dollar weighted average maturity to break a dollar. 
The commenter suggested that the maximum 
portfolio maturity be reduced to sixty days. 
However, the Cemunission believes that a ninety 
day period should provide money market fund 
investors with additional safeguards without unduly 
limiting the flexibility of money market funds to 
adjust fund maturities to levels that are appropriate 
in view of market conditions. 

*' See the Proposing Release, supra note 2. at n. 
61. 
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money market fund must maintain a 
dollar-weighted average portfolio 
maturity appropriate to its objective of 
maintaining a stable net asset value or 
price per share,®^ Thus, in delegating 
portfolio management responsibilities to 
the fund’s investment adviser, the board 
should adopt guidelines with respect to 
portfolio maturity designed to assure 
that this objective is met, 

2. Extension of Maximum Maturity 
Period for Any Security 
The proposed amendments would 
have extended the current limit on the 
maximum remaining maturity of any 
portfolio security from one year to 
two years. Most commenters addressing 
this issue criticized this proposal as 
inconsistent with other changes 
proposed by the Commission. 
Commenters stated that a two-year 
maximum would increase the exposure 
of funds to both credit risk and interest 
rate risk. One commenter supported the 
proposed extension, arguing that, in the 
context of the ninety-day average limit, 
increasing maximum allowed maturities 
would have little effect on the overall 
risk exposure of a fund while allowing it 
to enhance yield. Several commenters 
stated that if the Commission was 
concerned by the degree of risk involved 
in increasing the permitted maturity 
period of securities, it could limit 
purchases of longer maturity 
instruments to Government securities. In 
view of the increased credit risks of 
securities with longer maturities, the 
Commission has decided to limit 
investment in securities with longer 
maturities to Government securities.®^ 
However, since the value of 
Government securities with a remaining 
maturity in excess of thirteen months 
may be subject to price fluctuations due 
to changes in interest rates [which could 
result in significant deviations between 
amortized cost and market values), rule 
2a-7, as amended, permits their 


** See paragraph (c)(2) of rule 2a-7, as amended. 

The current rule defines one year as 365 days, 
but provides that in the case of an instrument that 
was issued as a one year instrument, but has up to 
375 days until muturity, one year means 375 days. 
This provision was designed to accommodate 
certain government agency securities that have this 
characteristic. See Release 13380, supra note 5, at n. 
13. 

Paragraph (c)(2) of rule 2a-7, as amended. In 
order to accommodate Government securities 
purchased on a delayed delivery or when issued 
basis as discussed infra, paragraph (c}[2)(ii) 
provides that a fund not using the amortized cost 
method may invest in a Government security with a 
remaining maturity of 762 calendar days (25 
months). In addition, funds may invest in 
Government securities that have final maturities in 
excess of twenty-five months provided that the 
interest rate is adjusted at least every twenty-five 
months. See paragraph (d)(1) of rule 2a-7, as 
amended 


purchase only by a money market fund 
that uses market-based values in 
calculating its net asset value (including 
funds that rely on Release 9786 to value 
portfolio securities.®® 

With respect to securities other than 
Government securities, as suggested by 
several commenters, the rule extends 
the maximum permitted maturity of 
individual securities to thirteen months. 
This change has been made in order to 
accommodate funds purchasing annual 
tender bonds, and securities on a when- 
issued or delayed delivery basis. These 
securities often are not delivered for a 
period of up to one month after the 
purchaser has made a commitment to 
purchase them. Since the purchaser 
must “book” the security on the day it 
agrees to purchase it, the maturity 
period begins on that day.®® The revised 
rule allows funds to invest in securities 
with a remaining maturity of no more 
than thirteen months (397 days).®'^ 

3. Variable Rate Demand Instruments 

Many commenters objected to the 
provision of the current rule that the 
remaining maturity of a variable rate 
instrument with a demand feature be 
deemed equal to the longer of (i) the 
period remaining until the next interest 
readjustment or (ii) the period remaining 
until the principal amount can be 
recovered through demand. Several 
commenters urged the Commission to 
revise the standard to provide that the 
maturity period is the shorter of the two 
periods. One commenter recommended 
that the maturity period simply be made 
equal to the period remaining until the 
next interest readjustment, ignoring any 
demand feature. 

The current treatment of variable rate 
instruments derives from a concern that 
measuring maturity only from interest 
rate readjustments does not reflect the 
risk that the quality of a variable rate 
instrument might decline.®® Therefore, 


See note 6. supra. 

** The remaining maturity of an instrument is 
measured from the trade date or such other date 
upon which the fund’s interest in the security is 
subject to market action. See Release 13380, supra 
note 5, at n. 11. At the suggestion of one commenter, 
this language has been incorporated into the rule at 
paragraph (d). Thus, for securities purchased under 
normal settlement procedures, the length of maturity 
would be calculated starting on the trade date. For 
instruments such as "‘when issued” or “delayed 
delivery” securities, if the commitment to purchase 
is based upon either a set price or yield, then the 
maturity will be calculated based upon the 
commitment date. Id. 

Paragraph (c)(2)(i) of rule 2a-7, as amended. 

** See Release 13380, supra note 5, at n. 27. The 
Commission also believed that variable rate 
demand notes might not be readily marketable. The 
term “Variable Rate Instrument” is defined in 
paragraph (a){21) or rule 2a-7. as amended. 


retaining the current approach continups 
to be appropriate generally.®® 

D. Unrated Securities, Long-term 
Securities and Demand Instruments 

Rule 2a-7 permits a fund to invest in 
unrated securities that the board of 
directors deems to be of comparable 
quality to instruments that are “Eligible 
Securities” by virtue of the ratings 
assigned them.®® The Commission has 
modified the rule to clarify that a 
security that is not itself rated is not an 
Unrated Security if its issuer has 
received ratings for outstanding 
securities that are comparable in 
priority and security with the security.®^ 
In response to commenter suggestions 
that the lack of a rating often indicates 
that a security would not have received 
the first or second highest rating from 
any NRSRO, paragraph (c) of rule 2a-7, 
as amended, requires that the fund’s 
board of directors approve or ratify the 
acquisition of each unrated security.®^ 

Currently, securities with one of the 
two highest long-term ratings are 
considered “high quality” securities,®® 
Thus, where long-term ratings are used 
to determine whether securities are 
“high quality,” money market funds may 
only invest in securities rated “AA” (or 
its equivalent) and above.®^ 


Paragraph (d)(2) of rule 2a-7, as amended. 

Paragraph (c)(3) of rule 2a-7, as amended. The 
definition of Eligible Security includes certain 
unrated securities. See paragraph {a3(5)(iii} of rule 
2a-7, as amended. 

Paragraph (a)(20) of rule 2a-7, as amended, 
excludes from the definition of “Unrated Security” 
those securities issued by an issuer that has a rating 
with respect to a comparable class of short-term 
debt obligations (or a security within that class). 
Therefore, such a security would, under paragraphs 
(a)(5) (i) and (ii) and (a)(B) of the rule, be a rated 
security and would be an Eligible Security or First 
Tier Security only if the comparable class of 
securities (or the issuer with respect to a 
comparable class) received from the Requisite 
NRSROs a Short-term rating in one of the two 
highest categories (or, in the case of a First Tier 
Security, the highest category). 

Paragraphs (c)(3) (second sentence) and (e) of 
rule 2a-7, as amended. See note 78 and 
accompanying text, infra, for a discussion of 
approval and ratification procedures. Government 
securities, which are generally unrated, are 
excluded from this provision. 

“Short-term” is defined to mean a remaining 
maturity of 366 days or less and “Long-term” is 
defined to mean a remaining maturity greater than 
366 days. Paragraphs (a)(15) and {a){9), respectively, 
of rule 2a-7, as amended. This corresponds to the 
categorization of debt instruments used by the 
NRSROs. Thus, an "intermediate-term” note with a 
remaining maturity of two years is treated as long¬ 
term debt. 

** Under the current rule, funds must determine 
that an instrument with a conditional demand 
feature (or its issuer) has a “high quality” long-term 
rating. See paragraphs (a)(2)(iv) and (a)(33(ili) of rule 
2a-7, as currently In effect (17 CFR 270.2a-7(a){2)(iv) 
and 270.2a-7(a)(3)(iii)). In addition, if a security with 

Contimed 
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Commenters recommended that the 
Commission permit funds to purchase 
long-term securities with one of the 
three highest ratings, i.e„ those rated 
“A** or above. Several commenters 
stated that most issuers with long-term 
ratings in the three highest categories 
are rated in the highest short-term 
category, and the remainder are rated in 
the second highest category. 

The Commission agrees that the 
correct yardstick of quality is the rating 
given to the issuer’s short-term debt, 
since at the time a money market fund 
invests in a long-term security, its 
remaining maturity will be less than 
thirteen months.®^ Where the issuer has 
rated short-term debt outstanding that is 
now comparable in terms of priority and 
security to the long-term security, the 
fund must base its determination of 
whether the long-term security is an 
Eligible Security or a First Tier Security 
on the short-term rating, regardless of 
the long-term rating.®® The Commission 
is not convinced that issuers with a 
single “A” long-term rating, but no 
short-term rating, will in all cases be 
appropriate investments for money 
market funds. Where the issuer does not 
have rated short-term debt outstanding, 
the long-term security is treated as 
unrated,®^ but may not be purchased if 
it has a long-term rating from any 
NRSRO that is below the second highest 
category.®® 

The amendments, as adopted, also 
clarify the categorization of demand 
instruments as Eligible Securities and 
First Tier Securities,®® As under the 
current rule, a demand instrument that 
has an Unconditional Demand Feature 
may be determined to be an Eligible 
Security or a First Tier Security based 
solely on whether the Unconditional 
Demand Feature is an Eligible Security 
or a First Tier Security, as the case may 
be. Where the demand instrument does 
not have an Unconditional Demand 


a remaining maturity of one year or less has a long¬ 
term rating, it must be ‘*high quality” for the security 
to be eligible for fund investment. See Release 
13380, supra note 5, at n. 34. 

As discussed infra, rule 2a-7, as amended, 
contains specific provisions for categorizing an 
instrument whose remaining maturity is determined 
by reference to a demand feature. 

*® Similarly, where the issuer has a short-term 
rating, the fund must rely on that rating. See 
paragraphs (a)(5)(ii) and (a)(6) of rule 2a-7, as 
amended. 

Paragraph (a)(20)(ii) of rule 2a-7, as amended, 
defining the term “Unrated Security.” 

®* Paragraph (a)(5) of rule 2a-7, as amended. This 
provision is designed to provide an independent 
check on a fund’s quality determination. See 
Release 13380, supra, note 5. at n. 34, 

®* As proposed, these provisions appeared in the 
definition of “Eligible Quality.” They now appear in 
paragraphs (c)(3) (i) and (ii) of rule 2a-^7. as 
amended. 


Feature, in addition to having the 
requisite short-term ratings, the long¬ 
term debt securities of the issuer of the 
demand instrument (or the demand 
instrument itself) must be rated by the 
Requisite NRSROs in one of the two 
highest rating categories for long-term 
debt obligations, or, if unrated, 
determined to be of comparable quality 
by the money market fund’s board of 
directors. 

E. Changes in Credit Risk and Quality 
1. Disposition of Portfolio Securities 

The Commission proposed to require 
that where a money market fund holds a 
security that is in default, is no longer 
“Eligible Quality,” or no longer presents 
“minimal credit risks,” the fund must 
dispose of the security “as soon as 
practicable” absent a specific finding by 
the board that this would not be in the 
best interests of the fund. In the event 
securities were downgraded by a 
NRSRO but remained “Eligible Quality” 
securities, a prompt reassessment would 
have to be made as to whether the 
security presents minimal credit risks. 
The Commission is adopting these 
requirements, modified as discussed 
below. 

As amended, the rule requires a 
prompt reassessment in two 
circumstances. First, a reassessment is 
required by the board of directors (or its 
delegate) where a security ceases to be 
a First Tier Security, either because it no 
longer has the highest rating from the 
Requisite NRSROs or, if unrated, is not 
deemed to be of comparable quality to a 
First Tier Security.*^® Second, a 


One commenter requested clarification that, if 
a security were downgraded from a First Tier 
Security to a Second Tier Security, but the fund’s 
holding of the security did not exceed the quality 
and diversification limits for Second Tier Securities, 
prompt reassessment on the part of the fund would 
not be required. The rule is being clarified, but not 
in the direction urged by the commenter. The rule, 
as amended, requires that if a security ceases to be 
a First Tier Security, a reassessment is required. 
Similarly, if one of the Requisite NRSROs indicates 
that it is reconsidering an issuer’s rating, a fund may 
wish to consider reassessing the security’s credit 
risks, although the fact that a security's rating is 
being reconsidered would not constitute a rating 
downgrade for purposes of the rule. 

Where a First Tier Security is rated by only one 
NRSRO when acquired, but is subsequently given 
lower ratings by other NRSROs, it would continue 
to be a First Tier Security, and no reassessment 
would be required by the rule. See note 44, supra, 
and accompanying text. However, for purposes of 
acquiring an additional position in the security or, 
upon maturity, rolling it over, the security would not 
be a First Tier Security. If the NRSRO that had rated 
the security at the time it was required reduces its 
rating, a reassessment is required and, if it is no 
longer an Eligible Security, it must be disposed of as 
soon as practicable. See paragraphs (c}(5)(i) and 
(c)(5)(ii) of rule 2a-7. as amended. 

Clarification was also requested as to whether 
the downgrading of other securities of an issuer 


reassessment is required where the 
fund’s investment adviser becomes 
aware that any NRSRO has rated a 
Second Tier Security or an Unrated 
Security below its second highest 
rating.’^ This reassessment must be 
undertaken promptly by the board and 
not its delegate.^2 This requirement to 
reassess a security that receives less 
than the second highest rating from any 
NRSRO has been added to assure that a 
money market fund will remain 
sensitive to, and take appropriate action 
in response to, perceived changes in the 
credit quality of Second Tier and 
Unrated Securities after they have been 
acquired by the fund. However, the rule 
provides that a reassessment by the 
board of directors is not required if, in 
accordance with the procedures adopted 
by the board of directors, the security is 
disposed of (or matures) within five 
business days of the adviser becoming 
aware of the new rating, provided the 
board is subsequently notified of the 
adviser’s actions. 

The amendment requiring that 
defaulted securities or securities that are 
no longer Eligible Securities be disposed 
of, absent certain determinations, has 
been adopted substantially as proposed. 
Several commenters suggested that the 
proposed amendment could be 
interpreted as requiring the fund to 
dispose of a defaulted securities or a 
security that is no longer an Eligible 
Security in a “fire sale” environment 
that would not be in the best interest of 
the fund. The Commission would expect 
the board to take market conditions into 
account in determining whether to 
continue to hold a defaulted security or 
a security that is no longer Eligible 
Quality in its portfolio.^® To clarify this, 
paragraph (c)(5)(ii) of rule 2a-7, as 
amended, specifies that in determining 
that disposing of a security would not be 
in the best interest of the fund, the board 
may take into account “among other 


would prompt the reexamination requirement. The 
rule does not require reexamination of the security 
held by the fund in this circumstance, except where 
the categorization of a portfolio security as an 
Eligible Security or a First Tier Security was based 
on the rating of the down-graded security. 

Paragraph (c)(5) of rule 2a-7, as amended. 

’' The rule does not require, and the Commission 
does not expect, investment advisers to subscribe to 
every rating service publication in order to comply 
with this requirement. The Commission would 
expect an investment adviser to become aware of a 
subsequent rating if it is reported in the national 
financial press or in publications to which the 
adviser subscribes. 

Paragraph (e) of rule 2a-7. as amended. A 
telephonic board of directors meeting could be 
promptly convened to discuss the security. 

The decision to hold the security would have to 
actually be made by the board, and not its delegate. 
See section II.F. of this Release, infra. 
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factors, market conditions that could 
affect the orderly disposition of the 
security.” In addition, the rule now 
specifies that, where the board has not 
determined that holding the security is 
in the best interest of the fund, it must 
be sold “as soon as practicable 
consistent with achieving an orderly 
disposition of the security.” 

2. Commission Notification 

The Commission is adopting the 
proposed requirement that a money 
market fund holding one or more 
defaulted portfolio securities that, 
immediately before the default, 
accounted for one half of one percent or 
more of fund assets, promptly notify the 
Commission of this fact and of the 
action the fund intends to take. At the 
request of several commenters, the 
paragraph, as adopted, does not require 
that the Commission be notified in the 
event of an ^‘immaterial default 
unrelated to the financial condition of 
the issuer.” This is intended to avoid 
Commission notification where the 
default is technical in nature, such as 
where the obligor has failed to provide a 
required notice or information on a 
timely basis.’® 

3. Reporting Requirements 

The Commission also proposed to 
require funds to report on Form N-SAR 
actions taken in connection with 
defaults of portfolio securities, changes 
in credit quality or a deviation of the net 
asset value of the portfolio from market 
value. In response to comments that 
such reporting would be of little value 
and might inhibit board deliberations, 
the Commission has limited this 
requirement to reporting actions that 
were taken with respect to defaulted 
securities held during the period covered 
by the report and identifying securities 
held on the last day of the period 
covered by the report that are no longer 
Eligible Securities.’® Information 
concerning the determination by a fund 
board thai a portfolio security no longer 
represents a minimal credit risk would 
not have to be reported on Form N-SAR. 


Similar changes have been made in paragraph 
(c)(5)(ii](A] of rule 2a-7. as amended, which requires 
that certain actions be taken in the event of a 
default. The Commission is not adopting the 
suggestion of several commenters that the notice 
requirement be limited to payment defaults. Certain 
non-payment defaults, such as a breach of a net 
worth covenant, could cause the value of a security 
to deviate materially from its amortized cost. 

Paragraph (c){8} of rule 2a-7, as amended. 
Conforming changes have been made to the 
instructions to Item 77N of Form N-SAR. 


E Portfolio Management 
Responsibilities 

On several occasions the Commission 
has stated that the portfolio 
management requirements imposed by 
rule 2a-7 may be delegated by the board 
of directors to the fund’s investment 
adviser, provided that the board retains 
sufficient oversight.” In response to 
commenter concern over the scope of 
the board’s responsibility, new 
paragraph (e) of rule 2a-7 clarifies the 
responsibilities of the board to guide 
and monitor the investment adviser 
when the board delegates 
responsibilities for portfolio 
determinations. The paragraph states 
that the board may delegate to the 
investment adviser or an officer of the 
fund all of the responsibilities it has 
under the rule other than the 
determination that the fund should 
maintain a stable net asset value 
[paragraph (c][l)), the establishment of 
amortized cost method procedures to 
achieve this objective (paragraphs 
(c)(6)(i) and (c](6)(ii]), certain 
determinations with respect to Second 
Tier Securities, Unrated Securities, and 
certain securities that have been 
downgraded by NRSROs (paragraphs 
[c](5)(i)(B] and (c)(5}(ii)), and in 
connection with the pennyrounding 
method of pricing, and duty to supervise 
the delegate (paragraph (c)(7)). In 
addition, credit risk determinations with 
respect to Unrated Securities and 
securities that have been rated by only 
one NRSRO must be approved or 
ratified by the fund’s board of 
directors.’® The requirements of 
paragraph (e) are substantially 
consistent with previously stated 
Commission positions concerning the 
circumstances under which the board 
may delegate its responsibilities.’® 

G, Investment Companies Holding 
Themselves Out as Money Market 
Funds 

The Commission is adopting, 
substantially as proposed, a new 
paragraph (b) to rule 2a-7 to make it 


See. eg., Release 13380, supra note 5, and the 
Proposing Release, supra note 2. 

Paragraph (c](3) of rule 2a->7, as amended. It 
would not be necessary to convene the board of 
directors every time the fund acquires such a 
security. The board of directors could establish an 
approved list of securities, provided that it 
periodically makes the requisite credit risk 
determinations with respect to the securities on the 
list. In addition, the adviser could acquire a security 
in accordance with guidelines established by the 
board, but the board would have to ratify the 
acquisition at its next meeting. 

/d. Written copies of the guidelines established 
by the board in delegating portfolio management 
responsibilities must be maintained by the fund. 
Paragraph (c)(8) of rule 2a-7, as amended 


unlawful for a registered investment 
company to (1) adopt “money market” 
or similar terms as part of its name or 
title, or the name or title of any 
redeemable security of which it is the 
issuer, or (2) hold itself out to investors 
as a money market fund, or the 
equivalent of a money market fund, 
unless the company meets the risk- 
limiting conditions of paragraphs (c)(2) 
(maturity), {c)(3) (quality) and (c)(4) 
(diversification) of rule 2a-7, as 
amended.®® 

A fund that determines not to comply 
with the risk-limiting conditions of rule 
2a-7, as amended, will be required to 
change its name to the extent it includes 
the term “money market” or similar 
terms.®’ Pursuant to paragraph (b) of the 
rule, as amended, a fund which invests 
in short-term instruments but which 
does not wish to hold itself out as a 
money market fund may call itself any 
name that would accurately convey its 
character without being misleading.®^ 

One commenter argued that the 
Commission lacked rulemaking 
authority under section 38(a) of the Act 
(15 U.S.C. 80a-37(a)) to adopt paragraph 
(b). The Commission disagrees. Section 
34(b) of the Act makes it unlawful for 
any person to make any untrue 
statement of a material fact in any 
document filed with the Commission or 
transmitted pursuant to the Act, or the 
keeping of which is required by section 
31(a) of the Act (15 U.S.C. 80a-30(a)), or 
to omit to state any fact necessary in 
order to prevent the statements made 
therein, in light of the circumstances 
under which they were made, from 
being materially misleading. Through 


*0 An investment company holding itself out as a 
money market fimd would not be required to use the 
amortized cost method of valuation or the penny¬ 
rounding method of pricing. Nor would the rule 
require a fund that does not meet the risk-limiting 
conditions of the rule to change its investment 
policies. The rule would only require such a fund to 
meet the risk-limiting conditions of the rule if it 
continues to hold itself out as a money market fund. 

The prohibition on using the term * **money 
market” in the name of a security has been limited 
to redeemable securities. Paragraph (b) of rule 2a-7, 
as amended. The term “redeemable security” is 
defined in section 2(a)[32) of the 1940 Act (15 U.S.C. 
80a-2(a)(32)). 

See paragraph (b) of rule 2a-7, as amended, 
and the F^posing Release, supra note 2, at n. 65. 

The rule amendments adopt a significantly 
more restrictive view of the term money market 
fund than currently permitted by Guide 1 to Form 
N-lA, which states that if a registrant has a name 
Indicating that it is a money market fund, it should 
have investment policies requiring investment of at 
least 80% of its assets in debt securities maturing in 
thirteen months or less. The Commission does not 
believe that funds previously relying on the staff 
guideline have misled investors. However, the 
Division of Investment Management is withdrawing 
this portion of Guide 1 effective on the date the 
amendments to rule 2a-7 become effective. 
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sections 9(b) and 42 (15 U.S.C. 80a«-9(b3 
and 41) of the Act, the Commission has 
the authority to enforce these 
prohibitions. Section 38(a) provides that 
the Commission has the authority to 
adopt rules and regulations **as are 
necessary or appropriate to the exercise 
of the powers conferred upon the 
Commission elsewhere in this title.” 

The Commission believes that this is 
ample authority to adopt a rule 
interpreting the application of section 
34(b) to specific circumstances.®^ In 
addition, to the extent that paragraph 
(b) affects the registration statements of 
money market funds, section 8(b) of the 
Act (15 U.S.C. 80a-8(b)) provides the 
Commission authority to prescribe the 
form of registration statements by 
adopting such rules as are necessary or 
appropriate in the public interest or for 
the protection of investors.®® 

As discussed in the Proposing 
Release, fund marketing and disclosure 
documents have encouraged investor 
expectations that money market funds 
are secure investments.®® These 


Section 3d(a} of the Act provides that: The 
Commission shall have the authority from time to 
time to make, issue, amend and rescind such rules 
and regulations and such orders as are necessary or 
appropriate to the exercise of the powers conferred 
upon the Commission elsewhere in this title, 
including rules and regulations defining accounting, 
technical, and trade terms used in this title, and 
prescribing the form or forms in which information 
required in registration statements, applications, 
and reports to the Commission shall be set forth. 

For the purposes of its rules or regulations the 
Commission may classify persons, securities, and 
other matters within its jurisdiction and prescribe 
different requirements for different classes of 
persons, securities, or matters. 

See, e.g., rule 34b-l under the Act. Contrary to 
the commenter* *s assertion, the plain language of 
section 30(a) does not differ in substance from 
provisions of the other securities acts that grant the 
Commission authority to adopt rules necessary and 
appropriate to implement provisions of those acts. 
See, e.g., section 19(a) of the 1933 Act (15 U.S.C. 
778(a)); section 23(a)(1) of the 1934 Act (15 U.S.C. 
78w(a)(l)). 

If, as the commenter argued, section 36(a) only 
"elaborates on" authority specifically granted by 
sections of the Act such as sections 6(c), 17(d) or 
17(e) (5 U.S.C. 80a-6c, 17(d) and 17(e)j, the portion 
of section 3fl(a) that grants the Commission 
authority to adopt "such rules and regulations and 
orders as are necessary or appropriate to the 
exercise of powers conveyed elsewhere in this title ^ 

*" would be superfluous because the authority 
specifically granted by the cited sections requires 
no "elaboration." See Sutherland Stat. Const, 

§ 46,06 (4th Ed.) ("A statute should be construed so 
that effect is given to all its provisions, so that no 
part will be inoperative or superfluous, void or 
insignificant, and so that one section will not 
destroy another unless the provision is the result of 
obvious mistake or error." (citations omitted)). 

See, e.g.. Money Market Funds: A Part of Every 
Financial Plan (publication of the Investment 
Company Institute), a pamphlet prepared by the 
major investment company trade association for 
distribution to the general public. 


expectations are reflected in the risk- 
limiting conditions of rule 2a-'7 that are 
today being amended. The Commission 
believes that there is a significant 
danger of misleading investors if an 
investment company holds itself out as 
a money market fund when it engages in 
investment strategies not consistent 
with the risk-limiting conditions of rule 
2a-7. It is therefore necessary and 
appropriate in the public interest and for 
the protection of investors for the 
Commission to adopt a new paragraph 
(b) of rule 2a-7 prohibiting an 
investment company from holding itself 
out as a ‘‘money market fund” unless it 
meets the risk-limiting conditions of rule 
2a-*7. 

H. Money Market Fund Prospectus 
Disclosure 

The proposed amendments to Forms 
N-IA and N-3 require that cover page of 
a money market fund prospectus to 
disclose prominently (i) that the shares 
of the money market fund are neither 
insured nor guaranteed by the U.S. 
Government and (ii) that there is no 
assurance that the fund will be able to 
maintain a stable net asset value of 
$1,00 per share. The proposal was 
widely supported by commenters and is 
being adopted substantially as 
proposed.®'' 

Several commenters urged that the 
prescribed legend appear in money 
market fund sales literature and 
advertisements. In view of the important 
role that advertising and sales literature 
play in marketing money market funds, 
the Commission has adopted this 
suggestion.®® 

7 . Funds Eligible to Quote Seven-Day 
Yields 

The Commission is adopting the 
proposed amendment to rule 482 under 
the 1933 Act to prohibit funds that do 
not meet the risk-limiting conditions 
stated in rule 2a-7 from quoting a seven- 
day yield figure,®® These funds, which 


Several technical revisions have been made. 

As proposed, the statement must disclose that the 
"securities of the fund are neither insured nor 
guaranteed by the U.S. Government." This has been 
changed to "an investment in the fund is neither 
insured nor guaranteed * * *" to reduce the 
likelihood that a reader would be confused between 
the securities issued by the fund and its portfolio 
securities. Second, a parenthetical has been added 
to the second part of the legend to make into 
account funds that stabilize their net asset value at 
a price other than $1.CM). Third, an instruction has 
been added to permit a money market fund not 
stabilizing its net asset value to omit the second 
part of the legend. Finally, as proposed, the 
amendments require that the legend be "prominent" 
but do not require certain type size. 

Paragraph (a)(7) of rule 482, and the first 
paragraph of rule 34b“l, as amended. 

*• Paragraph (d) of rule 482, as amended. 


under rule 2a-7, as amended, may not 
hold themselves out as money market 
funds, are treated as other types of 
mutual funds that quote thirty-day yield 
figures accompanied by total return 
figures. While money market funds that 
follow the risk-limiting provisions of rule 
2a-7 are unlikely to incur capital losses 
or gains, the same may not hold true for 
funds not following the risk-limiting 
provisions. These funds, therefore, must 
also provide total return figures to 
investors which reflect the effect of 
capital losses or gains.®® 

III. Transition Period 

The amendments to rules 2a-7, 2a41- 
1,12d3-l and 34b-l and Form N-SAR 
under the 1940 Act ®^ and rule 482 under 
the 1933 Act will become effective on 
June 1,1991. If a money market fund has 
policies changeable only if authorized 
by a shareholder vote that are less 
restrictive than the rule as amended, but 
compliance with the amended rule will 
not violate these policies, the 
Commission believes that compliance 
with rule 2a-7, as amended, would not 
require a shareholder vote under 
sections 8(b) (1) and (2) of the Act. To 
avoid confusing shareholders, however, 
funds should consider submitting to 
shareholders at the next shareholder 
meeting proposals that will conform the 
fund’s stated policies to the fund’s 
actual policies in light of the revisions to 
rule 23-7. The rule does not require 
funds to dispose of securities owned at 
the time of the adoption of the rule to 
comply with the quality and 
diversification requirements of the rule 
as amended. Moreover, the Commission 
will not object if a fund does not dispose 
of securities owned at the time of the 
adoption of the rule to comply with the 
amended rule’s maximum maturity 
provisions. 

The amendments to rules 482 under 
the 1933 Act and 34b-l under the 1940 
Act regarding advertisements and sales 
literature also become effective on June 
1,1991.®® All advertisements and sales 


The Commission is also adopting conforming 
amendments to Item 22(a) of Form N-1A Item 25(a) 
of Form N-3, and Item 21(a) of Form N-4, which set 
forth the yield formulas used by money market 
funds and money market-funded separate accounts 
issuing variable annuity contracts. The Commission 
is also making conforming amendments to rule 34b- 
1 under the 1940 Act, the rule governing mutual fund 
sales literature. 

• * The amendments to rules 2a41-l and 12d3-l 
conform certain references to paragraphs of rule 2a- 
7 to the amended rule. 

The amendments to Item 22 of Form N-1 A, 

Item 25 of Form N-3 and Item 21 of Form N~4 do not 
require a fund that continues to hold itself out as a 
money market fund to amend its registration 
statement. However, as noted below, a fund that 

Continued 
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literature used after that date must 
include the new legend. 

The Commission is staggering the 
effective dates of the amendments to 
Item 1 of Forms N-1A and N-3 so that a 
fund will not be required to revise its 
registration statement to add the new 
cover page legend until its next post¬ 
effective amendment.®® The 
amendments to Item 1 of Form N-1A 
and Item 1 of Form N--3 will be effective: 
(1) For investment companies whose 
registration statements become effective 
on or after May 1,1991, and investment 
companies with Hscal years ending on 
December 31, as to prospectuses used on 
or after May 1,1991; and (2) for all other 
investment companies, upon use of any 
prospectus contained in any post¬ 
effective amendment filed on or after 
May 1,1991. If the registration statement 
of a fund discloses investment policies 
that are less restrictive than those 
required by the rule amendments, the 
Commission will not object if the fund 
does not, upon the effective date of the 
amendments to rule 2a-7, revise its 
disclosure provided the current 
disclosure is not misleading. For 
example, if a fund's registration 
statement states that the fund may 
invest in an unlimited amount of Second 
Tier Securities, a revision would not be 
necessary. However, if the registration 
statement states that a fund will invest 
twenty percent of its assets in Second 
Tier Securities, revision would be 
necessary. 

It is possible that, upon the adoption 
of the amendments to rule 2a-7, some 
funds may choose no longer to hold 
themselves out as money market funds 
rather than comply with the rule's 
limitations. These funds would no longer 
be eligible to quote a seven-day yield 
under rule 4d2(d) and would be required 
to revise their registration statements 
and sales material. These funds also 
may have to revise their fundamental 
organizational documents. If the extent 
of the changes that any such fund would 
be required to make, or other 
circumstances, made it impossible for 
the fund to comply with the amended 
rules by their effective date, the 
Commission staff would entertain 
requests for "no action” relief. 


elects not to bold itself out as s money market fund 
will have to amend its response to the applicable 
item of its registration statement if it plana to 
continue to advertise its performance. 

The Commission would not object if the post¬ 
effective amendment filed to add the cover page 
legend is filed pursuant to rules 4e5(b) or 486(b] (17 
CFR 230.465(bl and 230.466(bl} if any other 
conditions for filing under paragraph (b) are met. 


IV. Regulatory Flexibility Analysis 

A summary of the Initial Regulatory 
Flexibility Analysis regarding the 
proposed rule and form amendments 
was published in the proposing release. 
One comment was received. The 
Commission has prepared a Final 
Regulatory Flexibili^ Analysis in 
accordance with 5 U.S.C. 603, a copy of 
which may be obtained by contacting Eli 
A. Nathans, Mail Stop 10-6, Securities 
and Exchange Commission, 450 Fifth 
Street NW., Washington, DC 20549. 

V. Statutory Authority 

The Commission is amending rule 2a- 
7 under the exemptive and rulemaking 
authority set forth in sections 6{c) (15 
U.S.C. 80a-6(c)1, 8(b) (15 U.S.C. 80a- 
8(b)), 22(c) (15 U.S.C. 80a-22(c)), 34(b) 

(15 U.S.C. 80a-33(b)), and 38(a) (15 
U.S.C. 80a-37(a)) of the Investment 
Company Act of 1940. The authority 
citations for the amendments to the 
rules and forms precede the text of the 
amendments. 

VI. Text of Rule and Form Amendments 

List of Subjects in 17 CFR Parts 230, 239, 
270 and 274 

Investment companies. Reporting and 
recordkeeping requirements. Securities, 

For the reasons set out in the 
preamble, the Commission is amending 
chapter II, title 17 of the Code of Federal 
Regulations as follows: 

PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 

1. The authority citation for part 230 
continues to read, in part, as follows: 

Authority: 15 U.S.C. 77b, 77f, 77g, 77h. 77j, 
778, 778SS. 78c. 781, 78m, 78n, 78o. 7Qw, 79t. 
and 80a-37, as amended, unless otherwise 
noted. 

2. Section 230.482 is amended by 
removing the period at the end of the 
paragraph (a)(6) and by replacing it with 
a semicolon, by adding a new paragraph 
(a)(7) and revising paragraph (d) to read 
as follows: 

§ 230.482 Advertising by an Investment 
company as satisfying requirements of 
section 10. 

(a) * ‘ * 

(7) In the case of an investment 
company that holds itself out to be a 
"money market” fund, it includes a 
prominent statement that (i) an 
investment in the fund is neither insured 
nor guaranteed by the U.S. Government 
and (ii) there can be no assurance that 
the fund will be able to maintain a 
stable net asset value of $1.00 per share 
(or, if other than $1.00, the applicable net 
asset value); provided, however, that a 


money market fund not holding itself out 
as maintaining a stable net asset value 
may omit the portion of the statement 
required by paragraph {a)(7)(ii) of this 
section. 

* « * * « 

(d) In the case of a "money market” 
fund, any quotation of the money market 
fund’s yield contained in an 
advertisement shall be: 

(1) A quotation of current yield based 
on the method of computation 
prescribed in Form N-IA (set forth in 

§ § 239.15A and 274.11A of this chapter), 
Form N-3 (set forth in § § 239.17a and 
274.11b of this chapter), or Form N-4 (set 
forth in § § 239.17b and 274.11c of this 
chapter) and identifying the length of 
and the date of the last day in the base 
period used in computing that quotation; 
or 

(2) A quotation of current yield 
described in paragraph (d)(1) of this 
section and a corresponding quotation 
of effective yield based on the method of 
computation prescribed in Forms N-IA, 
N-3, or N-4; Provided, That when both a 
quotation of current yield and effective 
yield are used in the same 
advertisement, each quotation shall 
relate to an identical base period and 
shall be given equal prominence. 

★ * * * « 

PART 270—RULES AND 
REGULATIONS, INVESTMENT 
COMPANY ACT OF 1940 

3. In the authority citation to part 270, 
the general authority continues to read 
as set forth below, the specific authority 
for §§ 270.2a-7, 270.2a41-l and 
270.12d3-l is revised as follows: 

Sections 38, 40. 54 Stat. 841, 842; 15 U.S.C 
80a-37, 80C-89; The Investment Company Act 
of 1940, as amended. 15 U.S.C, 80a-l et seq.; 
unless otherwise noted; 

***** 

Sections 270.2a-7, 270.2a41-l and 270.12d3- 
1 also issued under secs. 6(c) (15 U.S.C. 80a- 
6(c)). 22 (15 U.S.C 80a-22), 34 (15 U.S.C. 80a- 
33). 38 (15 U.S.C. 80a-37), and 40 (15 U.S.C. 
80a-39); 

***** 

4. By revising section 270.2a-7 to read 
as follows: 

§ 270.2a-7 Money market funds. 

(a) Definitions —(1) Amortized Cost 
Method of valuation shall mean the 
method of calculating an investment 
company’s net asset value whereby 
portfolio securities are valued at the 
fund's acquisition cost as adjusted for 
amortization of premium or accretion of 
discount rather than at their value based 
on current market factors. 
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(2) Business day means any day, other 
than Saturday, Sunday, or any 
customary business holiday. 

(3) Collateralized fully in the case of a 
repurchase agreement shall mean that: 

(i) The value of the securities 
collateralizing the repurchase agreement 
(reduced by the transaction costs 
(including loss of interest) that the 
money market fund reasonably could 
expect to incur if the seller defaults) is, 
and during the entire term of the 
repurchase agreement remains, at least 
equal to the resale price provided in the 
agreement; and 

(ii) The money market fund or its 
custodian either has actual physical 
possession of the collateral or, in the 
case of a security registered on a book 
entry system, the book entry is 
maintained in the name of die money 
market fund or its custodian; and 

(iii) The money market fund retains an 
unqualified right to possess and sell the 
collateral in the event of a default by the 
seller; and 

(iv) The collateral consists entirely of 
Government securities or securities that, 
at the time the repurchase agreement is 
entered into, are rated in the highest 
rating category by the Requisite 
NRSROs. 

(4) Demand Feature shall mean a Put 
that entitles the holder to receive the 
principal amount of the underlying 
security or securities and that may be 
exercised either: 

(I) At any time on no more than 30 
days* notice; or 

(ii) At specified intervals not 
exceeding 397 calendar days and upon 
no more than 30 days* notice. 

(5) Eligible Security shall mean: 

(i) A security with a remaining 
maturity of 397 days or less that is rated 
(or that has been issued by an issuer 
that is rated with respect to a class of 
Short-term debt obligations, or any 
security within that class, that is 
comparable in priority and security with 
the security) by the Requisite NRSROs 
in one of the two highest rating 
categories for Short-term debt 
obligations (within which there may be 
sub-categories or gradations indicatirig 
relative standing); or 

(ii) A security: 

(A) That at the time of issuance was a 
Long-term security but that has a 
remaining maturity of 397 calendar days 
or less, and 

(B) Whose issuer has received from 
the Requisite NRSROs a rating, with 
respect to a class of Short-term debt 
obligations (or any security within that 
class) that is now comparable in priority 
and security with the security, in one of 
the two highest rating categories for 
Short-term debt obligations (within 


which there may be sub-categories or 
gradations indicating relative standing); 
or 

(iii) An Unrated Security that is of 
comparable quality to a security meeting 
the requirements of paragraph (a)(51 (i) 
or (ii) of this section, as determined by 
the money market fund’s board of 
directors: Provided, however, That: 

(A) Tlie board of directors may base 
its determination that a Standby^ 
Commitment is an Eligible Security upon 
a finding that the issuer of the 
commitment presents a minimal risk of 
default; and 

(B) A security that at the time of 
issuance was a Long-term security but 
that has a remaining maturity of 397 
calendar days or less and that is an 
Unrated Security is not an Eligible 
Security if the security has a Long-term 
rating from any NRSRO that is not 
within the NRSRO’s two highest 
categories (within which there may be 
sub-categories or gradations indicating 
relative standing). 

(6) First Tier Security shall mean any 
Eligible Security that: 

(i) Is rated (or that has been issued by 
an issuer that is rated with respect to a 
class of Short-term debt obligations, or 
any security within that class, that is 
comparable in priority and security with 
the security) by the Requisite NRSROs 
in the hipest rating category for Short¬ 
term debt obligations (within which 
there may be sub-categories or 
gradations indicating relative standing); 
or 

(ii) Is a security described in 
paragraph (a)(5)(ii) of this section whose 
issuer has received from the Requisite 
NRSROs a rating, with respect to a class 
of Short-term debt obligations (or any 
security within that class) that now is 
comparable in priority and security with 
the security, in the highest rating 
category for Short-term debt obligations 
(within which there may be sub- 
categories or gradations indicating 
relative standing); or 

(iii) Is an Unrated Security that is of 
comparable quality to a security meeting 
the requirements of clauses (i) and (ii) of 
paragraph (a)(6) of this section, as 
determined by the fund’s board of 
directors. 

(7) Floating Rate Instrument shall 
mean a security the terms of which 
provide for the adjustment of its interest 
rate whenever a specified interest rate 
(such as a bank’s designated prime 
lending rate) changes and which, at any 
time, can reasonably be expected to 
have a market value that approximates 
its par value. 

(8) Government security shall mean 
any Government security as defined in 
section 2{a)(16) of the Act. 


(9) Long-term shall mean having a 
remaining maturity greater than 366 
days. 

(10) NRSRO shall mean any 
nationally recognized statistical rating 
organization, as that term is used in 
paragraphs {c){2)(vi) (E), (F) and (H) of 
rule 15c3-l under the Securities 
Exchange Act of 1934 (17 CFR 240.15c3- 
l(cK2)(vi) (E), (F) and (H)), that is not an 
affiliated person, as defined in section 
2(a)(3)(c) of the Act (15 U.S.C. 80a- 
2(a)(3Kc)). of the issuer of, or any 
insurer, guarantor or provider of credit 
support for, the instrument. 

(11) Penny-Rounding Method of 
pricing shall mean that method of 
computing an investment company’s 
price per share for purposes of 
distribution, redemption and repurchase 
whereby the current net asset value per 
share is rounded to the nearest one 
percent. 

(12) A Put shall mean a right to sell a 
specified underlying security or 
securities within a specified period of 
time and at a specified exercise price, 
that may be sold, transferred or 
assigned only with the underlying 
security or securities. 

(13) Requisite NRSROs shall mean 

(i) Any two NRSROs that have issued 
a rating with respect to a security or 
class of debt obligations of an issuer, or 

(ii) If only one NRSRO has issued a 
rating with respect to such security or 
issuer at the time the fund purchases or 
rolls over the security, that NRSRO. 

(14) Second Tier Security shall mean 
any Eligible Security that is not a First 
Tier Security. 

(15) Short-term shall mean having a 
remaining maturity of 366 days or less. 

(16) Standby Commitment shall mean 
a Put that entitles the holder to achieve 
same day settlement and to receive an 
exercise price equal to the amortized 
cost of the underlying security or 
securities plus accrued interest, if any, 
at the time of exercise. 

(17) Tax exempt fund shall mean any 
money market fund that holds itself out 
as distributing income exempft from 
regular federal income tax. 

(18) Total Assets shall mean, with 
respect to a money market fund using 
the Amortized Cost Method, the total 
amortized cost of its assets and, with 
respect to any other money market fimd, 
the total market-based value of its 
assets. 

(19) An Unconditional Put or an 
Unconditional Demand Feature shall 
mean a Put or a Demand Feature 
(including any guarantee, letter of credit 
or similar unconditional credit 
enhancement) that by its terms would 
be readily exercisable in the event of a 
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default in payment of principal or 
interest on the underlying security or 
securities. 

(20) Any Unrated Security shall mean: 

(i) A security with a remaining 
maturity of 397 days or less issued by an 
issuer that does not have a current 
Short-term rating assigned by any 
NRSRO; 

(A) To the security, or 

(B) To the issuer with respect to a 
class of Short-term debt obligations (or 
any security within that class) that is 
comparable in priority and security with 
the security; and 

(ii) A security: 

(A) That at the time of issuance with a 
Long-term security but that has a 
remaining maturity of 397 calendar days 
or less, and 

(B) Whose issuer has not received 
from any NRSRO a rating with respect 
to a class of Short-term debt obligations 
(or any security within that class) that 
now is comparable in priority and 
security with the security; and 

(iii) A security that is a rated security 
and is the subject of an external credit 
support agreement that was not in effect 
when the security (or the issuer) was 
assigned its rating. 

A security is not an Unrated Security 
if any Short-term debt obligation 
(“reference security”) that is issued by 
the same issuer and is comparable in 
priority and security with that security 
is rated by a NRSRO. The status of such 
security as an Eligible Security or First 
Tier Security shall be the same as that 
of the reference security. 

{21)(a) A Variable Rate Instrument 
shall mean a security the terms of which 
provide for the adjustment of its interest 
rate on set dates (such as the last day of 
a month or calendar quarter) and which, 
upon such adjustment, can reasonably 
be expected to have a market value that 
approximates its par value. 

(b) Holding Out It shall be an untrue 
statement of material fact within the 
meaning of section 34(b) of the Act (15 
U.S.C. 80a“33(b)) for a registered 
investment company, in any registration 
statement, application, report, account, 
record, or other document filed or 
transmitted pursuant to the Act, 
including any advertisement, pamphlet, 
circular, form letter, or other sales 
literature addressed to or intended for 
distribution to prospective investors that 
is required to be filed with the 
Commission by section 24(b) of the Act 
(15 U.S.C. 80a-24(b)) to: 

(1) Adopt the term “money market” as 
part of its name or title or the name or 
title of any redeemable security of 
which it is the issuer, or 

(2) Hold itself out to investors as, or 
adopt a name which suggests that it is, a 


money market fund or the equivalent of 
a money market fund, 
unless such registered investment 
company meets the conditions of 
paragraphs (c)(2), (c)(3), and (c)(4) of 
this section. For purposes of this 
paragraph, a name which suggests that a 
registered investment company is a 
money market fund or the equivalent 
thereof shall include one which uses 
such terms as “cash,” “liquid,” “money.” 
“ready assets” or similar terms. 

(c) Share Price Calculations, The 
current price per share, for purposes of 
distribution, redemption and repurchase, 
of any redeemable security issued by 
any registered investment company 
(“money market fund”), notwithstanding 
the requirements of section 2{a)(41) of 
the Act (15 U.S.C. 80a-2(a)(41)) and of 
rule 2a-4 (17 CFR 270.2a-4) and rule 
22c-l (17 CFR 270.22C-1) thereunder, 
may be computed by use of the 
Amortized Cost Method or the Penny- 
Rounding Method: Provided, however, 
That: 

(1) Board Findings. The board of 
directors of the money market fund shall 
determine, in good faith, that it is in the 
best interests of the fund and its 
shareholders to maintain a stable net 
asset value per share or stable price per 
share, by virtue of either the Amortized 
Cost Method or the Penny-Rounding 
Method, and that the money market 
fund will continue to use such method 
only so long as the board of directors 
believes that it fairly reflects the 
market-based net asset value per share. 

(2) Portfolio Maturity. The money 
market fund shall maintain a dollar- 
weighted average portfolio maturity 
appropriate to its objective of 
maintaining a stable net asset value per 
share or price per share: Provided, 
however, That the money market fund 
will not: 

(i) Except as provided in paragraph 
(c)(2)(ii) of this section, purchase any 
instrument with a remaining maturity of 
greater than 397 calendar days, or 

(ii) In the case of a money market fund 
not using the Amortized Cost Method, 
purchase a Government security with a 
remaining maturity of greater than 762 
calendar days; or 

(iii) Maintain a dollar-weighted 
average portfolio maturity that exceeds 
ninety days. 

(3) Portfolio Quality, The money 
market fund will limit its portfolio 
investments, including Puts and 
repurchase agreements, to those United 
States dollar-denominated instruments 
that its board of directors determines 
present minimal credit risks (which 
determination must be based on factors 
pertaining to credit quality in addition to 


the rating assigned to such instruments 
by a NRSRO and which are at the time 
of acquisition Eligible Securities. In the 
case of an Unrated Security (including a 
demand instrument) other than a 
Government Security, or a security that 
is an Eligible Security based on the 
rating of one NRSRO, the acquisition of 
each such security by the money market 
fund must be approved or ratified by the 
money market fund’s board of directors. 
For purposes of this section: 

(i) A demand instrument that has an 
Unconditional Demand Feature may be 
determined to be an Eligible Security or 
a First Tier Security based solely on 
whether the Unconditional Demand 
Feature is an Eligible Security or First 
Tier Security, as the case may be; and 

(ii) A demand instrument that does 
not have an Unconditional Demand 
Feature is not an Eligible Security or a 
First Tier Security unless it meets the 
requirements for being an Eligible 
Security or First Tier Security, as the 
case may be, and, in addition, the 
demand instrument or the Long-term 
debt securities of the issuer of the 
demand instrument have been rated by 
the Requisite NRSROs in one of the two 
highest rating categories for Long-term 
debt obligations (within which there 
may be sub-categories or gradations 
indicating relative standing), or, if 
unrated, are determined to be of 
comparable quality by the money 
market fund’s board of directors. 

(4)(i) Portfolio Diversification: 
General Except for a Tax exempt fund, 
immediately after the acquisition of any 
security (other than a Government 
security): 

(A) The money market fund shall not 
have invested more than five percent of 
its Total Assets in securities issued by 
the issuer of the security: Provided, 
however, That a fund may invest more 
than five percent of its Total Assets in 
the First Tier Securities of a single issuer 
for a period of up to three Business days 
after the purchase thereof (subject to 
section 5(b)(1) of the Act (15 U.S.C. 80a- 
5(b)(1)) if the money market fund is a 
diversified investment company): 
Provided, further, That the fund may not 
make more than one investment in 
accordance with the foregoing proviso at 
any time; and 

(B) In the event that such security is a 
Second Tier Security, the money market 
fund shall not have invested more than 

(i) The greater of one percent of its 
Total Assets or one million dollars in 
securities issued by that issuer which, 
when acquired by the fund (either 
initially or upon any subsequent roll 
over) were Second Tier Securities, and 
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[2) Five percent of its Total Assets in 
securities which, when acquired by the 
fund (either initially or upon any 
subsequent roll over) were Second Tier 
Securities. 

For purposes of making calculations 
under paragraph (c){4)(i)(A) of this 
section, a repurchase agreement shall be 
deemed to be an acquisition of the 
underlying securities, provided that the 
obligation of the seller to repurchase the 
securities from the money market fund 
is Collateralized Fully. 

(ii) Portfolio Diversification: Puts, 
Immediately after the acquisition of any 
Put, no more than five percent of the 
money market fund’s Total Assets may 
be invested in securities issued by or 
subject to Puts from the same institution, 
Providedf however. That if the money 
market fund is a Tax exempt fund, the 
foregoing condition shall only be 
applicable with respect to 75 percent of 
its Total Assets. 

(iii) General For purposes of 
paragraph (c)(4) of this section: 

(A) A Put will be considered to be 
from the party to whom the money 
market fund will look for payment of the 
exercise price; 

(B) An Unconditional Put will be 
considered to be a guarantee of the 
underlying security or securities; and 

(C) A guarantee of, or Unconditional 
Put with respect to, a security will not 
be deemed to be issued by the 
institution providing the guarantee or 
the Put, provided that the value of all 
securities held by the money market 
fund and issued or guaranteed by the 
issuer providing the guarantee or Put 
shall not exceed ten percent of the 
money market fund’s Total Assets. 

(5)(i) Security Downgrades, In the 
event that (A) a portfolio security of a 
money market fund ceases to be a First 
Tier Security (either because it no longer 
has the highest rating from the Requisite 
NRSROs or, in the case of an Unrated 
Security, the board of directors of the 
money market fund determines that it is 
no longer of comparable quality to a 
First Tier Security), or (B) the money 
market fund’s investment adviser (or 
any person to whom the money market 
fund’s board of directors has delegated 
portfolio management responsibilities) 
becomes aware that any Unrated 
Security or Second Tier Security held by 
the money market fund has, since the 
security was acquired by the fund, been 
given a rating by any NRSRO below the 
NRSRO’s second highest rating 
category, the board of directors of tlie 
money market fund shall reassess 
promptly whether such security presents 
minimal credit risks and shall cause the 
money market fund to take such action 


as the board of directors determines is 
in the best interests of the money 
market fund and its shareholders; 
Provided, however, That the 
reassessment required by paragraph 
(c)(5)(i)(B) of this section is not required 
if, in accordance with the procedures 
adopted by the board of directors, the 
security is disposed of (or matures) 
within five Business days of the adviser 
becoming aware of the new rating and 
the board is subsequently notified of the 
adviser’s actions. 

(ii) Defaults and Other Events. In the 
event: 

(A) Of a default with respect to a 
portfolio security (other than an 
immaterial default unrelated to the 
financial condition of the issuer); or 

(B) A portfolio security of a money 
market fimd ceases to be an Eligible 
Security; or 

(C) It has been determined that a 
security no longer presents minimal 
credit risks; 

absent a finding by the board of 
directors that disposal of the portfolio 
security would not be in the best 
interests of the money market fund 
(which determination may take into 
account, among other factors, market 
conditions that could affect the orderly 
disposition of the security), the money 
market fund shall dispose of such 
security as soon as practicable 
consistent with achieving an orderly 
disposition of the security, by sale, 
exercise of any Demand Feature or 
otherwise. 

(Iii) Notice to the Commission. In the 
event of a default with respect to one or 
more portfolio securities (other than an 
immaterial default unrelated to the 
financial condition of the issuer) which 
immediately before default accounted 
for Va of 1 percent or more of a money 
market fund’s Total Assets, the money 
market fund shall promptly notify the 
Commission of such fact and the actions 
the money market fund intends to take 
in response to such situation. 
Notification under this paragraph shall 
be made telephonically or by means of a 
facsimile transmission, followed by 
letter sent by first class mail, directed to 
the attention of the Director of the 
Division of Investment Management. 

(6) Required Procedures: Amortized 
Cost Method. In the case of a money 
market fund using the Amortized Cost 
Method: 

(i) In supervising the money market 
fund’s operations and delegating special 
responsibilities involving portfolio 
management to the money market fund’s 
investment adviser, the money market 
fund’s board of directors, as a particular 
responsibility within the overall duty of 


care owed to its shareholders, shall 
establish written procedures reasonably 
designed, taking into account current 
market conditions and the money 
market fund’s investment objectives, to 
stabilize the money market hmd’s net 
asset value per share, as computed for 
the purpose of distribution, redemption 
and repurchase, at a single value. 

(ii) Included within the procedures 
adopted by the board of directors shall 
be the following: 

(A) Written procedures providing that 
the extent of deviation, if any, of the 
current net asset value per share 
calculated using available market 
quotations (or an appropriate substitute 
which reflects current market 
conditions) from the money market 
fund’s amoilized cost price per share, 
shall be calculated at such intervals as 
the board of directors determines 
appropriate and reasonable in light of 
current market conditions; periodic 
review by the board of directors of the 
amount of the deviation as well as the 
methods used to calculate the deviation; 
and maintenance of records of the 
determination of deviation and the 
board’s review thereof; and 

(B) In the event such deviation from 
the money market fund’s amortized cost 
price per share exceeds V 2 of 1 percent, 
a requirement that the board of directors 
shall promptly consider what action, if 
any, should be initiated by the board of 
directors; and 

(C) Where the board of directors 
believes the extent of any deviation 
from the money market fund’s amortized 
cost price per share may result in 
material dilution or other unfair results 
to investors of existing shareholders, it 
shall cause the fund to take such action 
as it deems appropriate to eliminate or 
reduce to the extent reasonably 
practicable such dilution or unfair 
results. 

(7) Required Procedures: Penny- 
Rounding Method, In the case of a 
money market fund using the Penny- 
Rounding Method, in supervising the 
money market fund’s operations and 
delegating special responsibilities 
involving portfolio management to the 
money market fund’s investment 
adviser, the money market fund’s board 
of directors undertakes, as a particular 
responsibility within the overall duty of 
care owed to its shareholders, to assure 
to the extent reasonably practicable, 
taking into account current market 
conditions affecting the money market 
fund’s investment objectives, that the 
money market fund’s price per share as 
computed for the purpose of 
distribution, redemption and repurchase, 
rounded to the nearest one percent, will 
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not deviate from the single price 
established by the board of directors. 

( 8 ) Record Keeping and Reporting, 
The money market fund will record, 
maintain, and preserve permanently in 
an easily accessible place a written 
copy of the procedures (and any 
modifications thereto) described in 
paragraphs (c)(5), (c)(6), (c)(7) and (e) of 
this section, and the money market fund 
will record, maintain, and preserve for a 
period of not less than six years (the 
first two years in an easily accessible 
place) a written record of the board of 
directors’ considerations and actions 
taken in connection with the discharge 
of its responsibilities, as set forth above, 
to be included in the minutes of the 
board of directors’ meetings. The 
documents preserved pursuant to this 
condition shall be subject to inspection 
by the Commission in accordance with 
section 31(b) of the Act (15 U.S.C. BOa- 
30(b)) as if such documents were 
records required to be maintained 
pursuant to rules adopted under section 
31(a) of the Act (15 U.S.C. 80a-30(a)). If 
any action was taken pursuant to 
paragraphs (c)(5)(ii) (with respect to 
defaulted securities) or (c)(6)(ii)(B) of 
this section, the money market fund will 
attach an exhibit to the Form N-SAR (17 
CFR 274.101) filed for the period in 
which the action was taken describing 
with specificity the nature and 
circumstances of such action. The 
money market fund will report in an 
exhibit to such Form any securities it 
holds on the final day of the reporting 
period that are not Eligible Securities. 

(d) Maturity of Portfolio Instruments, 
For the purposes of this rule, the 
maturity of a portfolio instrument shall 
be deemed to be the period remaining 
(calculated from the trade date or such 
other date on which the fund’s interest 
in the instrument is subject to market 
action) until the date noted on the face 
of the instrument as the date orrwhich 
the principal amount must be paid, or in 
the case of an instrument called for 
redemption, the date on which the 
redemption payment must be made, 
except that: 

(1) An instrument that is issued or 
guaranteed by the United States 
government or any agency thereof which 
has a variable rate of interest readjusted 
no less frequently than every 762 days 
shall be deemed to have a maturity 
equal to the period remaining until the 
next readjustment of the interest rate. 

(2) A Variable Rate Instrument, the 
principal amount of which is scheduled 
on the face of the instrument to be paid 
in 397 calendar days or less shall be 
deemed to have a maturity equal to the 
period remaining until the next 
readjustment of the interest rate. 


(3) A Variable Rate Instrument that is 
subject to a Demand Feature shall be 
deemed to have a maturity equal to the 
longer of the period remaining until the 
next readjustment of the interest rate or 
the period remaining until the principal 
amount can be recovered through 
demand. 

(4) A Floating Rate Instrument that is 
subject to a Demand Feature shall be 
deemed to have a maturity equal to the 
period remaining until the principal 
amount can be recovered through 
demand. 

(5) A repurchase agreement shall be 
deemed to have a maturity equal to the 
period remaining until the date on which 
the repurchase of the underlying 
securities is scheduled to occur, or, 
where no date is specified, but the 
agreement is subject to a demand, the 
notice period applicable to a demand for 
the repurchase of the securities. 

(6) A portfolio lending agreement shall 
be treated as having a maturity equal to 
the period remaining until the date on 
which the loaned securities are 
scheduled to be returned, or where no 
date is specified, but the agreement is 
subject to demand, the notice period 
applicable to a demand for the return of 
the loaned securities. 

(e) Delegation, The money market 
fund’s board of directors may delegate 
to the fund's investment adviser or 
officers the responsibility to make any 
determination required to be made by 
the board of directors under this section 
(other than the determinations required 
by the second sentence of paragraph 
(c)(3) (which may be delegated subject 
to ratification by the money market 
fund’s board of directors) and 
paragraphs (c)(1). (c](5)(i)(B), (c)(5)(ii), 
(c)(6)(i), (c){6){ii}, and (c)(7) of this 
section) provided that the board: 

(1) Establishes and periodically 
reviews written guidelines (including 
guidelines for determining whether 
instruments present minimal credit risks 
as required in paragraph (c)(3) of this 
section) and procedures under which the 
delegate makes such determinations; 
and 

(2) Exercises adequate oversight 
(through periodic reviews of fund 
investments and the delegate’s 
procedures in connection with 
investment decisions and prompt review 
of the adviser’s actions in the event of 
the default of a security that requires 
notification of the Commission under 
paragraph (c)(5)(iii) of this section) to 
assure that the guidelines and 
procedures are being followed. 

5. By revising the introductory text of 
paragraph (a) of § 270.2a41-l as follows: 


§ 270.2a41-1 Valuation of standby 
commitments by registered Investment 
companies. 

(a) A standby commitment as defined 
in rule 2a-7(a)(16) under the Act (17 CFR 
270.2a-7(a)(16)) may be assigned a fair 
value of zero, Provided, That: 

★ * * * ♦ 

6. By revising paragraph (d)(8)(vj of 
§ 270.12d3-l as follows: 

§ 270.12d3-1 Exemption of acquisitions of 
securities issued by persons engaged In 
securities related businesses. 

(d) * * ‘ 

( 8 ) * * * 

(v) Acquisition of puts, as defined in 
rule 2a“7(a)(12) under the Act (17 CFR 
270.2a-7(a)(12)), provided that, 
immediately after the acquisition of any 
put, the company will not, with respect 
to 75 percent of the total value of its 
assets, have invested more than five 
percent of the total value of its assets in 
securities underlying puts from the same 
institution. An unconditional put shall 
not be considered a put from that 
institution, provided, that, the value of 
all securities issued or guaranteed by 
the same institution and held by the 
investment company does not exceed 
ten percent of the total value of the 
company’s assets. For the purposes of 
this section, a put will be considered to 
be from the party to whom the company 
will look for payment of the exercise 
price and an unconditional put, as 
defined in rule 2a-7(a)(19) under the Act 
(17 CFR 270.2a-7(a)(19)), will be 
considered to be a guarantee of the 
underlying security or securities. 

★ * * ★ « 

7. By revising the introductory text of 
§ 270.34b-l to read as follows: 

§ 270.34b-1 Sales literature deemed to be 
misleading. 

Any advertisement, pamphlet, 
circular, form letter, or other sales 
literature addressed to or intended for 
distribution to prospective investors that 
is required to be filed with the 
Commission by section 24(b) of the Act 
(15 U.S.C. 80a-24(b)) and that contains 
any investment company performance 
data (other than a report to shareholders 
under section 30(d) of the Act (15 U.S.C. 
80a-29(d)) containing only performance 
data for the period of the report (“sales 
literature’’) shall have omitted to state a 
fact necessary in order to make the 
statements made therein not materially 
misleading unless the sales literature 
also contains performance data 
specified in paragraphs (a), (b), and (c) 
of this section, and the disclosure 
required by paragraph (a)(6) of this 
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section and, in the case of an investment 
company that holds itself out as a 
“money market fund/* paragraph (a}(7) 
of rule 482 under the Securities Act of 
1933 {17 CFR 230.482(a) (6) and (7)), 

« ★ * * * 

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 

8. The authority citation for part 239 
continues to read as follows: 

Authority: The Securities Act of 1933,15 
U.S.C. 77a, et seq., unless otherwise noted. 

9. The authority citation for part 274 
continues to read as follows: 

Authority: The Investment Company Act of 
1940,15 U.S.C. 80a-l et seq., unless otherwise 
noted. 

10. Amending Form N-lA (17 CFR 
239.15A and 274.11A), Part A, Item 1, 
paragraph (a), by deleting the word 
“and” at the end of paragraph (v), 
redesignating paragraph (vi) as 
paragraph (vii) and adding new 
paragraph (vi) and a new Instruction, to 
read as follows: 

§ 239.15A Form N-1A, registration 
statement of open-end management 
investment companies. 

§ 274.11A Form N-1 A, registration 
statement of open-end management 
investment companies. 

Note: Form N-IA is not codified in the 
Code of Federal Regulations. 

* * * ♦ * 

Part A Information Required in a 
Prospectus 

Item 1. Cover Page 

(a) * * * 

(vi) in the case of a Registrant holding 
itself out as a money market fund, a 
prominent statement that (A) an 
investment in the fund is neither insured 
nor guaranteed by the U.S. Government 
and (B) there can be no assurance that 
the fund will be able to maintain a 
stable net asset value of $1.00 share (or, 
if other than $1.00, the applicable net 
asset value); and 
* * * * # 

Instruction: Registrants not holding 
themselves out as maintaining a stable 
net asset value may omit the disclosure 
required by paragraph (B) of Item 
l(a)(vi). 

1. Revising Form N-IA (17 CFR 
239.15A and 274.11A), part B, paragraph 
(a) of Item 22 to read as follows: 


Part B Information Required in a 
Statement of Additional Information 
***** 

Item 22, Calculation of Performance 
Data 

(a) Money Market Funds, If the 
Registrant holds itself out as a “money 
market” fund and if it advertises a yield 
quotation or an effective yield quotation, 
furnish: 

***** 

12. Amending Form N-3 (17 CFR 
239.17a and 274.11b), part A, Item 1. 
paragraph (a), by deleting the word 
“and” at the end of paragraph (a)(viii), 
redesignating paragraph (a)(ix) as 
paragraph (a)(x) and adding new 
paragraph (a)(ix) to read as follows: 

§ 239.17a Form N-3, registration 
statement for separate accounts organized 
as management Investment companies. 

§ 274.11b Form N-3, registration 
statement of separate accounts organized 
as management Investment companies. 

Note: Form N-3 is not codified in the Code 
of Federal Regulations. 

***** 

Part A Information Required in a 
Prospectus 

Item 1, Cover Page 

(a) * * * 

(ix) in the case of a Registrant holding 
itself out as a money market fund, a 
prominent statement that an investment 
in the fund is neither insured nor 
guaranteed by the U.S, Government; and 
***** 

13. Amending Form N-3 (17 CFR 
239.17a and 274.11b), part B, by revising 
paragraph (a) of Item 25 to read as 
follows: 

***** 

Part B Information Required in a 
Statement of Additional Information 


Item 25, Calculation of Performance 
Data 

(a) Money Market Accounts, For each 
account or sub-account that holds itself 
out as a “money market” account or 
sub-account, and that advertises a yield 
quotation or an effective yield quotation, 
furnish: 

***** 

14. Amending Form N-4 (17 CFR 
239.17b and 274.11c), part B, by revising 
paragraph (a) of Item 21 to read as 
follows: 


§ 239.17b Form N-4, registration 
statement for separate accounts oroanize^ 
as unit Investment trusts. 

§ 274.11c Form N-4, registration 
statement of separate accounts organized 
as unit investment trusts. 

Note: Form N-4 is not codified in the Code 
of Federal Regulations. 

***** 

Part B Information Required in a 
Statement of Additional Information 
***** 

Item 21, Calculation of Performance 
Data 

(a) Money Market Funded Sub- 
Accounts, For each sub-account that is 
funded by a “money market” fund, and 
for which the Registrant advertises a 
yield quotation or an effective yield 
quotation, furnish: 

***** 

15. Amending Form N-SAR (17 CFR 
274.101) by revising Instruction to Sub- 
item 77N, to read as follows: 

§ 274.101 Form N-SAR, semi-annual 
report of registered Investment companies. 

Note: Form N-SAR is not codified in the 
Code of Federal Regulations. 

***** 

General Instructions 
***** 

Instructions to Specific Items 

***** 

Item 77: Attachments 

***** 

Sub-item 77N: Actions required to be 
reported pursuant to Rule 2a-7 

A Registrant relying on rule 2a-7 (17 
CFR 270,2a-7) to use the amortized cost 
method of valuation is required by 
paragraph (c)(8) of that rule: (1) To 
report actions that were taken with 
respect to defaulted securities held 
during the period covered by the report; 
(2) to report actions taken with respect 
to deviations from the money market 
fund’s amortized cost price per share 
that may result in material dilution or 
other unfair results to investors or 
existing shareholders; and (3) to identify 
securities held on the final day of the 
reporting period that are no longer 
Eligible Securities, as defined by 
paragraph (a)(5) of that rule. If any such 
action was taken during the reporting 
period, or if such securities are held on 
the last day of the reporting period, this 
item should be checked and an exhibit 
attached, listing the securities and 
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specifically describing the nature and 
circumstances of the action, 

* * ♦ * ♦ 

16. Amending Guide 1 (Name of 
Registrant) to Form N-IA by deleting 
the second paragraph and Guixie 1 
(Name of Registrant) to Form N-~3, by 
deleting the last sentence of the first 
paragraph. 

Note: The Guides to Forms N-lA and N~3 
are not codified in the Code of Federal 
Regulations. 

By the Commission. 

Dated: February 20,1991. 

Margaret H. McFarland, 

Deputy Secretary. 

Appendix: Conversion Table 

Note: The conversion table is not codified 
in the Code of Federal Regulations. 



Prior Rule 

Amended Rule is Found in: 


(a)- 

■ (C) 

(a)(1)- 

• (c)(1) 

(a)(2) new.. 

• • • 

(a)(a) new... 

« * • 

(a)(4> .— 

(c)(5) 

(a)(5) new_......_ 

• • • 

(a)(6) new.... 

* • • 

(a)(7j- 

(c)(8) 

new.. , 

• • • 

(a)(9) new. 

* * • 

(a)(10)..... 

(c)(9) 

(a)(11).. 

(c)(2) 

(a)(l2).. 

(C)(3) 

(a)(13) new.... 

• • • 

(a)(i4) new. 

* • • 

(a)(15) new___ 

* • * 

(a)(16)... 

(c)(4) 

(a)(17)new.. 

• • • 

(a)(l8j new. 

* • * 

(a)(19) new. 

• • • 

(a)(20) new. 

• • * 

(a)(21).. 

* * * 

(b) new.. 

* * * 

(c)- 

(a) 

(c)(1).. 

(a)(1) 

(c)(2). 

(a)(2)<iii), (a)(3)(ii) 

(c)(2)(l)... 

(a)(2)(iij)(A). 

(c>(2)(ii) new... 

(a)(3)(ii)(A) 

• • * 

(c)(2)(jii)..... 

(a)(2)(iH){8). 

(c)(3)... 

(a)(3)(ij)(B) 

(a)(2){iv). (a)(3)(iii) 

(c)(3)(i) new. 

# « * 

(c)(3)(ij) now_ 

* • * 

(c)(3)(iii) new__ 

* ♦ • 

(c)(4) new. . 

* • * 

(c)(5) new. 


(c)(6)... 

(aK2) 

(c)(6Ki).....__ 

(a){2)(j> 

(C)(6)(ii>- 

(a)(2)(ii) 

(c)(6)(iiMA). 

(a)(2)(ij)(A) 

(c)(6)(ii)(B).. 

(a)(2)(ij)(B) 

(c)(6Kii)(C).. 

(a)(2)(ii)(C) 

(c)(7)....... 

(a)(3) 

(c)(8)-- 

(a)(2)(vi). (a)(2)(vii) 

(d).-.. 

(b) 

(did).-. 

(b)(1) 

(d)(2). 

(b)(2) 

(d)(3).... 

(b)(3) 

(d)(4)-- 

{bK4) 

(d)(5)--- 

(b)(5) 

ms) . 

(b)(6) 

(e) new.. 

* • * 


[FR Doc. 91-4438 Filed 2-2&-91; 8:45 am) 

BILUNG CODE SOIO-OI-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Parts 1 and 602 
[T.O. 6320] 

RIN 1545-AM55 

Treatment of Certain Losses 
Attributable to Periods After October 
31 of a Taxable Year of a Regulated 
Investment Company; Correction 

agency: Internal Revenue Service, 
Treasury. 

action: Correction to final regulations. 

summary: This document contains a 
correction to the final regulations (T.D. 
8320), which were published 
Wednesday, December 5,1990 (55 FR 
50174). The regulations concern the 
treatment by a regulated investment 
company (RIC) of a net capital loss, a 
net long-term capital loss, or a net 
foreign currency loss attributable to 
periods after October 31 of its taxable 
year (a “post-October loss’’]. 

FOR FURTHER INFORMATION CONTACT: 
Lauren G, Shaw (202) 566-3828 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 
Background 

The final regulations that are the 
subject of this correction, provide 
guidance relating to the treatment of a 
post-October loss in determining a RIC’s 
taxable income, the amount that a RIC 
may designate as capital gain dividends, 
and the RIC’s earnings and profits. The 
applicable tax law was amended by the 
Tax Reform Act of 1986 and the 
Technical and Miscellaneous Revenue 
Act of 1988, 

Need for Correction 

As published, the final regulations 
contain errors which may prove to be 
misleading and are in need of 
clarification. 

Correction of Publication 

Accordingly, the publication of the 
final regulations (T.D. 8320), which were 
the subject of FR Doc. 90-28432, is 
corrected as follows: 

§ 1.852-11 [Corrected] 

Par. 1. On page 50177, column three, in 
§ 1,852-11, paragraph {c)(3)(i), line 
sixteen, the phrase “company must treat 
items must be** is corrected to read 
“company must treat items that must 
be”. 


§602.101 [Corrected] 

Par. 2, On page 50179, column one, 
instructional Par. 5 is corrected to read 
as follows: 

“Par, 5. The table of OMB control 
numbers in § 602.101(c) is amended by 
removing the entry for § 1.852-llT and 
adding an entry reading **1,852-11. , . 
1545-1094“.” 

Dale D, Goode, 

Federal Register Liaison Officer. Assistant 
Chief Counsel (Corporate). 

(FR Doc. 91-4514 Filed 2-26-91; 8:45 am] 

BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(A-1-FRL-3863-6) 

Approval and Promulgation of Air 
Quality Implementation Plans; 
Massachusetts; Non-CTG RACT 
Determination for Acushnet Company, 
Titleist Golf Division, Plant A, in New 
Bedford 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the Commonwealth of 
Massachusetts. This revision establishes 
and requires the use of reasonably 
available control technology (RACT) to 
reduce volatile organic compound 
(VOC) emissions from certain processes 
at Acushnet Company, Titleist Golf 
Division, Plant A, in New Bedford. 
Massachusetts. The intended effect of 
this action is to approve a source- 
specific RACT determination. This 
action is being taken in accordance with 
section 110 of the Clean Air Act. 
EFFECTIVE DATE: This rule will become 
effective on March 29,1991. 

ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection during normal 
business hours at the Air, Pesticides and 
Toxics Management Division, U.S. 
Environmental Protection Agency, 

Region I, One Congress Street, Tenth 
Floor, Boston, MA; Public Information 
Reference Unit, U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460; and Division of 
Air Quality Control Department of 
Environmental Protection, One Winter 
Street, 8th Floor, Boston, MA 02108. 

FOR FURTHER INFORMATION CONTACT: 
Emanuel Souza, Jr. (617) 565-3246; FTS 
835-3246. 
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SUPPLEMENTARY INFORMATION: On 

August 14,1989 (54 FR 33245}, EPA 
published a notice of proposed 
rulemaking (NPR) for the 
Commonwealth of Massachusetts. Using 
parallel processing rulemaking 
procedures, EPA proposed approval of a 
conditional plan approval issued by the 
Department of Environmental Protection 
(DEP) which imposed VOC control 
methods as RACT for Acushnet, 
provided DEP made several changes to 
the plan approval. This final rulemaking 
action approves the formal SIP revision 
submitted by the DEP on June 13,1990 in 
response to the NPR. 

This notice is divided into three parts: 

1. Background Information; II. Summary 
of SIP Revision Including the Changes 
Made to Secure Final EPA Approval; 
and III. Public Comments, 

I. Background Information 

On November 9,1983 (48 FR 51488), 
EPA approved Massachusetts 
Regulation 310 CMR 7.18(17), 
“Reasonably Available Control 
Technology,” as part of the 
Commonwealth of Massachusetts* 1982 
Ozone Attainment Plan. This regulation 
requires the Massachusetts DEP to 
determine and impose RACT on all 
facilities with the potential to emit one 
hundred tons per year (TPY) or more of 
VOCs that are not already subject to 
Massachusetts* VOC regulations 
developed pursuant to EPA’s Control 
Techniques Guideline (CTG) documents. 

On February 4,1988 and February 16, 
1989, the Massachusetts DEP submitted 
a SIP revision for parallel processing. 
This SIP revision consisted of a Plan 
Approval for Acushnet which defined 
VOC control requirements as RACT. On 
August 14,1989, EPA proposed approval 
of the Plan Approval with the 
understanding that the DEP would 
amend it as outlined in the NPR prior to 
final rulemaking. On June 13,1990, the 
DEP formally submitted an Amended 
Plan Approval dated June 1,1990, 
incorporating all the provisions required 
by the EPA’s NPR. 

IL Summary of SIP Revision Including 
the Changes Made to Secure Final EPA 
Approval 

Acushnet manufactures golf balls. The 
processes at Acushnet are not covered 
by any CTG; therefore, these procedures 
are subject to 310 CMR 7.18(17). The SIP 
revision for this source includes an 
Amended Plan Approval dated June 1, 
1990 requiring RACT at Acushnet. VOC 
emissions have declined at Acushnet 
from 296 TPY in 1982 to 154 TPY in 1989. 
Acushnet has achieved a 48% reduction 
in VOC emissions planlwide during the 
time period in which RACT has been 


imposed. The emission reductions 
achieved from each process are 
discussed in the Technical Support 
Document prepared for this action. 

RACT is being imposed on the 
production processes, which are divided 
into eight categories: (la) Washing of 
golf ball centers; (lb) patching of golf 
ball centers; (2a) annealing of golf ball 
covers; (2b) paint stripping of Balata golf 
balls; (3) acetone rinsing of golf ball 
covers; (4) painting of golf ball covers; 

(5) painting of Surlyn golf balls; and (6) 
miscellaneous and clean-up operations. 

The details of each RACT requirement 
v^^ere outlined in the NPR and will not be 
restated here. EPA*8 NPR required that 5 
issues be addressed in the Amended 
Plan Approval prior to final rulemaking. 
The DEP’s June 1,1990 Amended Plan 
Approval satisfied the NPR 
requirements as summarized below. 

(1) The Amended Plan Approval 
places explicit limits on the VOC 
content of the coatings and paints. Table 
III of the Amended Plan Approval lists 
the coatings in units of “pounds of VOC 
per gallon of coating as applied” and 
“pounds** of VOC per gallon of solids as 
applied.” Attachment II lists the only 
VOC-containing raw materials that 
Acushnet can use in a particular 
coating. 

(2) Proviso 7 of the June 1,1990 
Amended Plan Approval states that 
Acushnet can only use those “as- 
applied” balata and surlyn coatings 
specified in Table III and only those 
VOC-containing raw materials 
identified in Attachment II. If Acushnet 
reformulates any of its coatings, the 
VOC content of the new coating must 
not exceed the maximum VOC content 
specified in Table III of the Amended 
Plan Approval of the coating it is 
replacing. The DEP has further required 
that the use of the new coating must not 
contribute to an exceedance of any 
emission limitation contained in Table II 
for tons of VOC per million golf balls 
processed. 

(3) The NPR required that the plan 
approval must not include any 
compliance dates after December 31, 
1987, The June 1,1990 Amended Plan 
Approval states that the revised 
effective dates for complying with the 
emission factors for each of six 
processes is June 1,1986 with the 
exception of category (la), “Washing of 
(Balata) golf ball centers,” for which the 
revised compliance date is August 1, 
1986, and with the exception of 
subcategories (2a) and (2b), for which 
the compliance date is January 1,1987. 

(4) Acushnet is required to keep 
records of the usage of, and emissions 
from, each material containing VOC and 
to report monthly to the DEP. Records 


shall be kept at the facility for a 
minimum of 3 years. For each coating, 
Acushnet shall record, on a daily basis: 

(i) The coating identification; (ii) the 
gallons of coating issued; (iii) the weight 
and volume of VOC, non-VOC liquids, 
water, and solids; (iv) the densities of 
the coatings, VOC and non-VOC liquids; 
and (v) the pounds per gallon of solids 
“as applied.” Copies of the 
recordkeeping forms are included in 
Attachment IV of the June 1,1990 
Amended Plan Approval. Acushnet is 
required to keep the records at the 
facility for at least 3 years and Acushnet 
will report to the DEP its monthly 
emissions. 

(5) The Amended Plan Approval 
states that testing shall be in accordance 
with the applicable test method 
contained in 40 CFR Part 60 to determine 
compliance with this plan approval. 
Testing for compliance with the coatings 
in Table III shall be conducted by a 
modified reference method 24. The 
modified reference method 24 was 
developed for testing of the 
multicomponent coatings that Acushnet 
uses, and is specified in Attachment VI 
of the Amended Plan Approval. 

In response to EPA’s requirement in 
the NPR, DEP submitted background 
information about the percent reduction 
Acushnet achieved in its coating 
formulations. Table I-B of Attachment 
III in the June 1,1990 Amended Plan 
Approval compares the coatings used in 
1982 with the coatings in 1989. The DEP 
has calculated the percent reduction (or 
increase] for each coating used in 1982 
compared to those coatings now in use. 
Table II-A of Attachment III lists the 
actual gallons of solvent used in 1982 
with the actual gallons of solvent used 
in 1989. Acushnet has achieved a 48% 
reduction in VOC emissions plantwide 
during the time period in which RACT 
has been imposed. 

III. Public Comments 

EPA received two letters of comments 
on its proposed approval of the DEP’s 
SIP submittal. Both comment letters 
were submitted by Acushnet. A 
summary of the significant comments 
and of EPA’s response can be found 
below. 

Comment: Acushnet stated that the 
proposed VOC emission limits are 
incongruous because EPA is requiring a 
short term averaging time whereas the 
scientific basis for the limits have been 
a long term averaging period. 
Furthermore, Acushnet states that 
reference method 24 is not an 
acceptable test method for “multi- 
packaged” coatings. Acushnet would 
like the plan approval to list emission 
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limits that reflect the variability of the 
VOC content in their coatings, and a 
spedfic method which accounts for this 
to determine compliance. 

Response: EPA agrees that the 
emission limits specified in the 
Amended Plan Approval should reflect 
the actual VOC content of the coatings 
in use at Acushnet The emission limits 
specified in the plan approval, however, 
must also be federally enforceable. 
Enforcing long-term compliance periods 
is cumbersome under the Clean Air Act 
and EPA. therefore, prefers to approve 
short-term compliance periods. DEP has 
revised the emission limits in the 
Amended Plan Approval to reflect the 
actual VOC content of Acushnet’s 
coatings. To ensure that the emission 
limits are federally enforceable, the DEP 
has required Acushnet to comply with 
these limits continuously and to 
determine compliance with the coatings 
through a modified version of reference 
method 24. The modified method allows 
for the testing of the multi-component 
(or “multi-packaged**) coatings used at 
Acushnet. 

Final Action 

EPA is approving the Massachusetts 
Amended Plan Approval dated and 
effective June 1,1990, which imposes 
RACT on Acushnet Company, Titleist 
Golf Division, Plant A, as a revision to 
the Massachusetts SIP. 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). 

The Office of Management and Budget 
has exempted this action from the 
requirements of Section 3 of Executive 
Order 12291. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 


request for revision to any State 
implementation plan. Each request for 
revision to the State implementation 
plan shall be considered separately in 
light of specific technical, economic, and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

The Agency has reviewed this request 
for revision of the federally-approved 
State implementation plan for 
conformance with the provisions of the 
1990 Amendments enacted on 
November 15,1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by April 29,1991. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2),> 

List of Subjects in 40 CFR Part 52 

Air pollution control. Hydrocarbons, 
Incorporation by reference. Ozone, 
Reporting and recordkeeping 
requirements. 

Note: Incorporation by reference of the 
State Impl^entation Plan for the 
Commonwealth of Massachusetts was 
approved by the Director of the Federal 
Register cm July 1,1982. 


Dated: February 5,1991. 

Julie Belaga, 

Regional Administtvtor, Region L 

Part 52 of chapter 1, title 40 of the 
Code of Federal Regulations is amended 
as follows: 

PART 52—[AMENDED] 

1. The authority citation for part 52 
continues to read as follows: 

Au&ority: 42 U.S.C. 7401-7642. 

Subpart W—Massachusetts 

2. Section 52.1120 is amended by 
adding paragraph {c)(88) to read as 
follows: 

§ 52.1120 Identification of plan. 
***** 

(C)- 

(88) Revisions to the State 
Implementation Plan submitted by the 
Massachusetts Department of 
Environmental Protection on June 13, 
1990. 

(i) Incorporation by reference, (A) 
Letter from the Massachusetts 
Department of Environmental Protection 
dated June 13* 1990 submitting a revision 
to the Massachusetts State 
Implementation Plan. 

(B) An Amended Plan Approval dated 
and effective June 1,1990 imposing 
reasonably available control technology 
on Acushnet Company, Titleist Golf 
Division. Plant A in New Bedford, 
Massachusetts. 

(ii) Additional materials, (A) 
Nonregulatory portions of the State 
submittal. 

3. Section 52.1167 is amended by 
adding in Table 52.1167 the following 
entry at the end of the listing for “310 
CMR 7,18(17).*’ 

§ 52.1167 EPA-approved Massachusetts 
state regulations. 

***** 


Table 52.1167—EPA-Approved Rules and Regulations 


State 

citation 

Tlile/subject 

Date 

submitted 
by state 

Date 

approved by 
EPA 

Federal 

Register 

citation 

52.1120 

(c) 

Comments/unapproved sections 

e 

310 CMR 
7.18(17). 

e 

Reasonably 

Available 

Conbol 

Technology 

June t3, 

1990. 

4 

Feb. 27. 

199L 

iFR citation 
from 

published 

date]. 

• 

(88) 

• • 

RACT for Acushnet Company* Tttleist Golf Division. Plartt A In New 
Bedford. Amended Plan Approval dated Juf»e 1.1990. 


(RACTL 
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40 CFR Part 228 
trRU3823-21 
RfN 2040>AB61 

Ocean Dumping Regulations 

agency: Environmental Protection 
Agency [EPA), 
action: Final rule. 

SUMIY.ARY: The Environmental Protection 
Agency (EPA) today revises the list of 
designated ocean dumping sites as set 
forth in 40 CFR part 228. This revision is 
necessary to eliminate two unused and 
un-needed sites. The revision de- 
designates the Gulf Ocean Incineration 
Site located in the Gulf of Mexico and 
the Acid Waste Site in EPA’s Region II. 
EFFECTIVE DATE: This rule becomes 
effective on March 29,1991. 

ADDRESSES: Supporting information for 
this final rule is available for inspection 
and copying at the Environmental 
Protection Agency Public Information 
Reference Unit, 401 M Street SW., room 
2402, Washington, DC 20460. The 
Environmental Protection Agency’s 
public information regulations (40 CFR 
part 2) provide that a reasonable fee 
may be charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
John Lishman at (202) 475-8448, Marine 
Operations Division, Office of Marine 
and Estuarine Protection (WH-556F}, 

401 M Street SW.. Washington, DC 
20460. 

SUPPLEMENTARY INFORMATION: 

1. Description of Final Rule 

Today’s final rule de-designates two 
ocean disposal sites designated in 40 
CFR 228.12(b). The sites being de- 
designated are no longer being used. 

The de-designated sites are the Gulf of 
Mexico ocean incineration site (40 CFR 
228.12(b)(1)), and the Region II acid 
waste ocean dumping site (40 CFR 
223.12(b)(2). ‘ 

De-designation of these sites was 
previously proposed at 55 FR 3693 
(February 2,1990). As explained in the 
preamble to that proposal, these sites 
are being de-designated because they 
are no longer needed and the Marine 
Protection, Research, and Sanctuaries 
Act (MPRSA), as amended by the Ocean 
Dumping Ban Act (Pub. L 100-688), 


^Today’s final rule reflects earlier rulemaking 
which extensively renumbered the list of ocean 
dumping sites (55 FR 3692 (February 2.1990)). Thus, 
while the proposal referred to the Acid Waste 
Site—Region 11 as appearing at 40 CFR 228.12(b)(7), 

today’s final rule reflects the fact that this site_ 

subsequently was renumbered to appear at 40 CFR 
228.12(b)(2). 


establishes prohibitions on ocean 
disposal of industrial waste which have 
effectively acted to bar the use of these 
sites. The preamble to the proposed rule 
de-designating these sites sets forth the 
rationale for the de-designation of these 
two sites, and readers should refer to 
the proposed rule’s preamble for further 
details. 

2. Public Comments on Proposal 

The public comment period for the 
proposed rule closed on March 19,1990. 
The Agency received a total of 134 
letters in response to the proposed rule 
from congressional members, State and 
local governments, the general public, 
and environmental groups. No 
comments were received from prior or 
potential users of these two sites. 

As will be discussed further below, 
only two letters raised questions 
regarding the proposal. All of the other 
comment letters received expressed 
support for the proposed rule or general 
opposition to the ocean disposal of 
industrial wastes. Copies of all the 
comments have been included in the 
administrative record for today's final 
rule, and may be inspected at the 
address set forth above. 

One of the comment letters that raised 
a question about the proposal expressed 
support for de-designation of the two 
sites addressed in the proposed rule, but 
went on to recommend expanding the 
proposal to include de-designation of the 
Cellar Dirt Site located in Region II off 
the coast of New York/New Jersey. By 
the terms of its designation, the Cellar 
Dirt Site may be used only for 
excavation dirt and rock, broken 
concrete, nibble, tile, and other 
nonfloatable debris. 40 CFR 228.12(b)(8). 
The Cellar Dirt Site has not been used 
since 1988, and there are no outstanding 
permits or pending permit applications 
for its use. Therefore, the Agency is 
considering undertaking a rulemaking to 
de-designate this site if it determines 
that there is no demonstrable need for 
this site. 

The second letter opposed the de¬ 
designation of the Gulf Ocean 
Incineration Site. The writer indicated 
that he had seen no data indicating 
there had been contamination of 
onshore air from incineration activities 
at the site and that burning of cane 
fields and operation of buses in some 
local cities causes more air 
contamination than incineration 
activities at the site. In addition, the 
writer stated that the Federal 
government already has the power to 
control ocean incineration through the 
requirement for a permit. The writer 
indicated that incineration is the best 


way to dispose of some toxic chemicals 
and that instead of finally de- 
designating the Gulf Ocean Incineration 
Site, the most prudent action would be 
to use designated areas with permits 
issued on an as-needed and as-studied 
basis. 

The Agency’s action in de-designating 
this particular site is not based upon an 
assessment of its potential on-shore air 
impacts, nor is it based on a judgment as 
to the overall merits of incineration-at- 
sea. Rather, this action is based upon 
changed circumstances surrounding this 
particular site. As described more fully 
below, the Agency continues to believe 
that de-designation of the Gulf Ocean 
Incineration Site is appropriate. 

As pointed out in the proposed rule’s 
preamble, the MPRSA was amended in 
November 1988 by the Ocean Dumping 
Ban Act (ODBA) to categorically 
prohibit the ocean dumping of sewage 
sludge and industrial waste. 

Specifically, ODBA establishes three 
key prohibitions on dumping as follows. 
First, ODBA amends the MPRSA to 
provide that no person shall ocean 
dump, or transport for purposes of ocean 
dumping, sewage sludge or industrial 
waste unless, within 270 days of 
enactment (i.e., August 14,1989), such 
person has entered into an agreement to 
terminate such dumping and obtained a 
permit under the MPRSA. MPRSA, 
section 104B(a)(l)(A). Second, ODBA 
amends the MPRSA to provide that it 
shall be unlawful for any person to 
ocean dump, or transport for purposes of 
ocean dumping, sewage sludge or 
industrial waste after December 31, 

1991, and provides penalties for 
dumping beyond that date. MPRSA, 
section 104B(a)(B). Third, ODBA amends 
the MPRSA to prohibit new entrants by 
forbidding the issuance of permits for 
the ocean dumping or transportation for 
the purpose of dumping of sewage 
sludge or industrial waste unless the 
permittee was previously authorized to 
dump such materials as of September 1, 
1988, by an MPRSA permit or court 
order. MPRSA section 104B(a)(2). 
Because there are no existing ocean 
dumpers of industrial waste and ODBA 
has amended the MPRSA to prohibit 
new entrants, the ODBA prohibitions 
effectively act to bar any ocean dumping 
of industrial waste. 

The MPRSA, as amended by ODBA. 
broadly defines “industrial waste’’ as 
any solid, semisolid, or liquid waste 
generated by a manufacturing or 
processing plant, other than (1) dredged 
material dumped by the Corps of 
Engineers or diimped pursuant to a 
Corps of Engineers permit and (2) waste 
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from a tuna cannery operation in 
American Samoa or Puerto Rico dumped 
pursuant to an EPA issued permit. 
MPRSA, sections 104B(k) (3) and (4). 

The designation for the Gulf Ocean 
Incineration Site (40 CFR 228.12(b)(1)) 
states the site’s primary use is for “[a]t 
sea incineration primarily for 
organochlorine compounds.” These 
particular types of wastes would 
typically be generated by manufacturing 
or processing plants. Moreover, as noted 
in the proposed rule’s preamble, the bulk 
of potentially ocean incinerable 
hazardous wastes are generated by the 
petroleum and chemical industries. 

Thus, potential use of the Gulf Ocean 
Incineration Site would primarily be for 
the incineration-at-sea of wastes that 
would fall within the category of 
industrial waste as deBned in ODBA. 

As discussed in the proposed rule’s 
preamble, the ODBA amendments 
prohibiting the dumping at sea of 
industrial waste, also extend to the 
incineration-at-sea of industrial waste. 
Seoburn, Inc, v. EPA» 712 F. Supp. 218 
(D.D.C. 1989) (upholding EPA’s 
interpretation that the ODBA 
amendments bar the issuance of permits 
for the incineration-at-sea of industrial 
wastes). Because the MPRSA, as 
amended by ODBA, operates to bar the 
incineration-at-sea of industrial waste, 
and the type of waste for which the site 
was primarily designated fits the 
definition of industrial waste, the statute 
acts to severely restrict, if not wholly 
eliminate, the ability to use this site for 
its primary purpose. 

As also noted in the proposed rule’s 
preamble, the site designation for the 
Gulf Ocean Incineration Site further 
provides that “(ijneineration of other 
[i.e., non-organochlorine] wastes will 
require research studies or equivalent 
technical documentation to determine 
acceptability for ocean incineration.” 40 
CFR 228.12(b)(1). Thus, the suitability of 
this site for incineration of non¬ 
industrial wastes is unclear, and any 
such potential use of this site would 
require research evaluations. In 
addition, the site has not been used for 
incineration at sea since 1982, there are 
no pending applications for its use, nor 
were any comments on the proposed de¬ 
designation received from past or 
potential users expressing possible 
future interest in use of the site. 

In conclusion, the statutory 
prohibitions on the ocean disposal of 
industrial waste have drastically 
limited, if not wholly barred, the ability 
to use the site for the primary purpose 
for which it was designated. The 
environmental acceptability of this site 
for incinerating non-organochlorine 


wastes is unclear and would require 
research studies. The Agency is 
unaware of potential future users for 
this site. In short, the fundamental 
circumstances giving rise to the 
designation of this site have changed, 
and the Agency believes that 
maintaining the designation of this 
particular site in light of such changed 
circumstances is inappropriate. 
Accordingly, the Agency is taking final 
action to de-designate the site. 

In reviewing the comments received, 
the Agency also noted that a number of 
commenters expressing support for the 
proposed action mistakenly believed 
that there were two ocean incineration 
sites located in the Gulf of Mexico. In 
fact, there is only one such site, which is 
identified at 40 CFR 228,12(b)(l), and 
today’s final rule completes the de¬ 
designation of that site. 

3. Related Rulemaking 

The Agency plans to take additional 
actions related to ocean dumping sites 
in the near future. The Agency is aware 
of typographical and technical errors in 
the listing of several ocean dumping 
sites as set forth in the Code of Federal 
Regulations. The Agency also believes 
that the format and arrangement of sites 
listed in the Code of Federal Regulations 
should be modified in order to identify 
approved ocean dumping sites more 
clearly and legibly. Finally, the Agency 
is aware that there are expired or 
terminated dredged material sites 
included in the existing list of sites. The 
Agency intends to take future action to 
correct identified errors in site 
designations, reformat the display of 
sites in the Federal Register, and remove 
expired or terminated dredged material 
sites from the list of sites published in 
the Code of Federal Regulations. 

4. Executive Order 12291 

Executive Order 12291 (46 FR 13193, 
February 9,1981) requires that a 
regulatory agency determine whether a 
new regulation is “major,” and therefore 
subject to the requirement for a 
Regulatory Impact Analysis. Under the 
Executive Order, a major rule is defined 
as a regulation that is likely to result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries. 
Federal, State and local government 
agencies, or geographic areas; or 

(3) Significant adverse effect on 
competition, employment, investment 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


As discussed in the preamble for the 
proposed rule, none of the sites being 
de-designated is being used by any 
ocean dumpers. In addition, use of these 
sites is severely restricted if not 
precluded by virtue of the Ocean 
Dumping Ban Act’s prohibitions on the 
disposal of industrial waste at sea. Pub. 
L. 100-688, section 1002. Accordingly, 
today’s final rule does not have any 
significant economic impacts, and thus 
does not meet the criteria established by 
Executive Order 12291 for classification 
as a major rule. 

Executive Order 12291 further 
requires, regardless of whether a rule is 
“major,” that it be submitted to the 
Office of Management and Budget for 
review. Today’s final rule was submitted 
to the Office of Management and Budget 
for review as required by that Executive 
Order, 

5. Paperwork Reduction Act 

The Paperwork Reduction Act, 44 
U.S.C. 3501 et seq.,, is intended to 
minimize the reporting and 
recordkeeping burden on the regulated 
community as well as minimize the cost 
of Federal information collection and 
dissemination. In general, the Act 
requires that information requests and 
recordkeeping requirements affecting 10 
or more non-Federal respondents be 
approved by the Office of Management 
and Budget. Because today’s final rule 
does not establish or modify any 
information and recordkeeping 
requirements it is not subject to the 
requirements of the Paperwork 
Reduction Act. 

6. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
(RFA), 5 U.S.C. 601 et seq„ EPA must 
prepare a Regulatory Flexibility 
Analysis for regulations having a 
significant impact on a substantial 
number of small entities. The RFA 
recognizes three kinds of small entities 
and defines them as follows: 

(1) Small governmental jurisdictions— 
any government of a district with a 
population of less than 50,000. 

(2) Small business—any business that 
is independently owned and operated 
and not dominant in its field as defined 
by Small Business Administration 
regulations under section 3 of the Small 
Business Act. 

(3) Small organization—any not-for- 
profit enterprise that is independently 
owned and operated and not dominant 
in its field. 

None of the sites being de-designated 
is used by any ocean dumpers. In 
addition, use of these sites is severely 
restricted if not precluded by virtue of 
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the Ocean Dumping Ban Act’s 
prohibitions on disposal of industrial 
waste at sea. Accordingly, EPA has 
determined that today’s final rule does 
not have a significant impact on a 
substantial number of small entities and 
that a Regulatory Flexibility Analysis 
therefore is unnecessary. 

list of Subjects in 40 CFR Part 228 
Water pollution control. 

Dated: February 19,1991. 

William K. Reilly, 

Administrator, Environmental Protection 
Agency, 

For the reasons set out in the 
preamble, part 228 of title 40 of the Code 
of Federal Regulations is amended as 
follows: 

PART 228—[AMENDED] 

1. The authority citation for Part 228 
continues to read as follows: 

Authority: 33 U.S.C. 1412 and 1418. 

§228.12 [Amended] 

2. Section 228.12 is amended by 
removing and reserving paragraphs 
(b)(1) and (b)(2). 

[FR Doc. 91-4621 Filed 2-28->91; 8:45 am] 
BILUNQ CODE esea-soHN 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Fart 64 

[Docket No. FEMA 7506] 

Suspension of Community Eligibiilty 

AGENCY: Federal Emergency 
Management Agency, FEMA. 
action: Final rule. 

SUMMARY: This rule identifies 
communities, where the sale of flood 
insurance has been authorized under the 
National Flood Insurance Program 
(NFIP), that are suspended on the 
effective dates listed within this rule 
because of noncompliance with the 
floodplain management requirements of 
the program. If FEMA receives 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE DATE: The third date 
(“Susp.”) listed in the third column. 


FOR FURTHER INFORMATION CONTACT: 

Frank H. Thomas. Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202) 
646-2717, Federal Center Plaza, 500 C 
Street Southwest, room 417, 

Washington. DC 20472. 

SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 
aimed at protecting lives and new 
construction from future flooding. 

Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
U.S.C. 4022), prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropriate 
public body adopts adequate floodplain 
management measures with effective 
enforcement measures. The communities 
listed in this notice no longer meet that 
statutory requirement for compliance 
with program regulations (44 CFR part 
59 et seg.]. Accordingly, the 
communities will be suspended on the 
effective date in the third column. As of 
that date, flood insurance will no longer 
be available in the commxmity. 

However, some of these communities 
may adopt and submit the required 
documentation of legally enforceable 
floodplain management measures after 
this rule is published but prior to the 
actual suspension date. Ihese 
communities will not be suspended and 
will continue their eligibility for the sale 
of insurance. A notice withdrawing the 
suspension of the communities will be 
published in the Federal Register, In the 
interim, if you wish to determine if a 
particular community was suspended on 
the suspension date, contact the 
appropriate FEMA Regional Office or 
the NFIP servicing contractor. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing a Flood 
Insurance Rate (FIRM). The date of the 
FIRM if one has been published, is 
indicated in the third column of the 
table. No direct Federal financial 
assistance (except assistance pursuant 
to the Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP and identified 


for more than a year, on the Federal 
Emergency Management Agency’s initial 
flood insurance map of the community 
as having flood-prone areas. (Section 
202(a) of the Flood Disaster Protection 
Act of 1973 (Pub. L. 93-234), as 
amended). This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public comment under 5 U.S.C. 

553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. 

Each community receives a 6-month, 
90-day. and 30-day notification 
addressed to the Chief Executive Officer 
that the community will be suspended 
unless the required floodplain 
management measures are met prior to 
the effective suspension date. Since 
these notifications have been made, this 
final rule may take effect within less 
than 30 days. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule if 
promulgated will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 
flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community’s decision not to (adopt) 
(enforce) adequate floodplain 
management, thus placing itself in 
noncompliance with the Federal 
standards required for community 
participation, in each entry, a complete 
chronology of effective dates appears 
for each listed community. 

List of Subjects in 44 CFR Part 64 

Flood insurance, Floodplains. 

1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.. 
Reorganization Plan No. 3 of 1978, E.0,12127. 

2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 

§ 64.6 List Of eligible communities. 
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State and location 

Community 

No. 

Effective date authorization/cancellation of sale of 
flood insurance in community 

Current effective map 
date 

Date certain 
Federal 
assistance no 
longer available 
in special flood 
hazard areas 

Region 1—Regular Program Conversions 





Connecticut: Monrde, Town of. Fairfield County. 

090009 

April 24, 1975, Emerg.; April 17, 1985, Reg.; March 
4, 1991, Susp. 

March 4, 1991. 

March 4, 1991. 

Rhode Island: Smithfield, Town of. Providence 
County. 

440025 

December 17. 1971, Emerg.; March 1, 1977, Reg.; 
March 4. 1991, Susp. 

March 4, 1991. 

Do. 

Region 11 




Do- 

New Jersey: Liberty, Township of. Warren County. 

340489 

January 21, 1976, Emerg.; March 18, 1983, Reg.; 
March 4. 1991, Susp. 

March 4. 1991. 

Region III 





Pennsylvania; Utica, Borough of. Venango County. 

420841 

February 10, 1977, Emerg.; March 4, 1991, Reg.; 
March 4. 1991, Susp. 

March 4. 1991. 

Do. 

Region V 





Michigan: Iron River. City of. Iron County. 

260103 

February 6, 1975, Emerg.; March 4, 1991, Reg.; 
March 4, 1991, Susp. 

March 4, 1991. 

Do. 

Wisconsin: Peshtigo, City of. Marinette County. 

550263 

June 10, 1975. Emerg.; March 4, 1991, Reg.; 
March 4. 1991, Susp. 

March 4. 1991. 

Do. 

Region VI 




Do. 

Arkansas: Logan County. Unincorporated Areas. 

050447 

March 18. 1981, Emerg.; October 18, 1988, Reg.; 
March 4, 1991, Susp. 

March 4. 1991. 

Oklahoma: Del City, City of. Oklahoma County. 

400233 

November 23. 1973, Emerg.; March 18, 1980, 
Reg.; March 4, 1991, Susp. 

March 4. 1991. 

Do. 

Texas: 




Do- 

Odessa, City of. Ector County. 

480206 

March 27. 1980, Emerg.; March 4, 1991, Reg.; 
March 4. 1991, Susp. 

March 4. 1991. 

Ector County. Unincorporated Areas. 

480796 

September 11. 1981, Emerg.; March 4, 1991, Reg.; 
March 4, 1991, Susp. 

March 4. 1991. 

Do. 

Region 1—Regular Program Conversions 

Connecticut: 




March (8. 1991. 

Canton, Town of. Hartford County. 

090135 

March 2. 1974, Emerg.; August 2, 1979, Reg.; 
March 18. 1991, Susp. 

March 18. 1991. 

Hebron, Town of. Tolland County. 

090162 

October 17, 1975, Emerg.; October 15, 1981, Reg.; 
March 18, 1991, Susp. 

March 18, 1991. 

Do. 

Oxford. Town of. New Haven County. 

090150 

July 1, 1975, Emerg.; December 4, 1979, Reg.; 
March 18, 1991, Susp. 

March 18. 1991. 

Do. 

Woodbridge, Town of. New Haven County. 

090153 

June 18, 1975, Emerg.; March 16. 1981, Reg.; 
March 18, 1991, Susp. 

March 18. 1991. 

Do 

Region 111 

Pennsylvania: 



March 18. 1991. 

Do- 

Brokenstraw, Township of. Warren County. 

422115 

February 4. 1976, Emerg.; March 18, 1991, Reg.; 
March 18, 1991. Susp. 

Cromwell. Township of. Huntingdon County. 

421688 

April 20. 1976, Emerg.; December 4, 1986, Reg.; 
March 18, 1991, Susp. 

March 18, 1991. 

Do. 

Dunbar, Borough of. Fayette County. 

420461 

June 20. 1374, Emerg.; March 18, 1991, Reg.; 
March 16.1991, Susp. 

March 18. 1991. 

Do. 

Franklin, Township of. Fayette County. 

421625 

July 24, 1975. Emerg.; March 18, 1991, Reg.; 
March 18. 1991, Susp. 

March 18. 1991. 

Do. 

Orbisonia, Borough of. Huntingdon County. 

421682 

October 15, 1975, Emerg.; December 31, 1982, 
Reg.; March 18. 1991, Susp. 

March 18. 1991. 

Do. 

Saltlick. Township of. Fayette County. 

421636 

December 3, 1975, Emerg.; March 18, 1991, Reg.; 
March 18, 1991, Susp. 

March 18, 1991. 

Do. 

Sandy Lake, Borough of. Mercer County. 

420677 

August 1. 1975. Emerg.; March 18, 1991. Reg.; 
March 18, 1991, Susp. 

March 18, 1991. 

Do. 

South Pymatuning, Township of. Mercer 
County. 

421876 

July 28, 1975, Emerg.; March 18, 1991, Reg.; 
March 18. 1991, Susp. 

March 18. 1991. 

Do. 

Springhill, Township of. Fayette County. 

421639 

June 15, 1976, Emerg.; March 18, 1991, Reg.; 
March 18. 1991, Susp. 

March 18. 1991. 

Do. 

Stoneboro, Borough of. Mercer County. 

420679 

June 18, 1975, Emerg.; March 18, 1991, Reg.; 
March 18. 1991, Susp. 

March 18. 1991. 

Do. 

West Virginia: 




Do. 

Gassaway. Town of. Braxton County. 

540237 

March 21. 1975, Emerg.; September 10, 1984. 
Reg.; March 18, 1991, Susp. 

March 18. 1991. 

Grantsville, Town of. Calhoun County. 

540021 

April 29. 1975, Emerg.; March 18, 1991, Reg.; 
March 18. 1991, Susp. 

March 18. 1991. 

Do. 

Braxton County, Unincorporated Areas. 

540009 

December 29, 1975, Emerg.; March 18, 1991, 
Reg.; March 18,1991, Susp. 

March 18, 1991. 

Do. 

Burnsville, Town of. Braxton County. 

540010 

March 19, 1975, Emerg.; September 10, 1984, 
Reg.; March 18. 1991, Susp. 

March 18. 1991. 

Do. 

Calhoun County. Unincorporated Areas. 

540020 

July 8, 1975. Emerg.; March 18, 1991, Reg.; March 
18, 1991, Susp. 

March 18. 1991. 

Do. 
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State and location 


Community 

No. 


Effective date authorization/cancellation of sale of 
flood insurance in community 


Clay County. Unincorporated Areas. 

Clay, Town of. Clay County. 

Doddridge County. Unincorporated Areas 

Ravenswcod, City of. Jackson County. 

Sutton, Town of. Braxton County. 

West Union, Town of. Doddridge County. 


540022 

540023 

540024 

540241 

54C236 

540025 


July 24, 1975, Emerg.; March 18, 1991, Reg.; 
March 18, 1991, Susp. 

March 25, 1975, Emerg.; March 18, 1991, Reg.; 
March 18, 1991, Susp. 

July 30, 1975, Emerg.; March 18, 1991, Reg.; 
March 18,1991, Susp. 

May 2, 1975, Emerg.; March 18, 1991, Reg.; March 
18,1991, Susp. 

June 5, 1975, Emerg.; September 10. 1984, Reg.; 
March 18, 1991, Susp. 

March 7, 1975, Emerg.; March 18, 1991, Reg.; 
March 18, 1991, Susp. 


Region IV 


South Carolina: 

Charleston County. Unincorporated Areas. 

Folly Beach, Township of. Charleston County. 

Isle of Palms, Township of. Charleston County... 

Sullivans Island, City of. Charleston County. 

Union County. Unincorporated Areas. 


455413 

455415 

455416 

455418 

450185 


June 30, 1970, Emerg.; April 23, 1971, Reg.; March 
18, 1991, Susp. 

September 11, 1970, Emerg.; April 2, 1971, Reg.; 
March 18, 1991. Susp. 

September 4, 1970, Emerg.; April 2, 1971, Reg.; 
March 18, 1991, Susp. 

September 18, 1970, Emerg.; April 2, 1971, Reg.; 
March 18, 1991, Susp, 

April 8, 1987, Emerg.; March 18, 1991, Reg.; 
March 18, 1991, Susp. 


Tennessee: 

Greene County. Unincorporated Areas.. 
Hawkins County. Unincorporated Areas 


470345 March 6, 1979, Emerg.; August 1, 1986, Reg.; 
March 18, 1991, Susp. 

470085 December 11, 1987, Emerg.; March 18, 1991, 
Reg.; March 18, 1991, Susp. 


Region V 

Michigan: Frankfort, City of, Benzie County. 

Wisconsin: 

Fredonia, Village of. Ozaukee County. 

Cedarburg, City of. Ozaukee County. 

Grafton, Village of. Ozaukee County. 

Marinette County. Unincorporated Areas. 

Mequon, City of. Ozaukee County. 

Ozaukee County. Unincorporated Areas. 

Saukville, Village of. Ozaukee County. 

Thiensville, Village of. Ozaukee County. 

Port Washington, City of. Ozaukee County 


260029 


October 30, 1974, Emerg.; March 18. 1991, Reg.; 
March 18, 1991, Susp. 


550313 

550312 

550314 

550259 

555564 

550310 

550317 

550318 

550316 


February 7, 1975. Emerg.; January 2, 1981, Reg.; 
March 18, 1991, Susp. 

September 18, 1974, Emerg.; May 15, 1980, Reg.; 
March 18, 1991, Susp. 

April 30, 1975. Emerg.; May 15. 1980, Reg.; March 
18, 1991. Susp. 

July 21, 1975, Emerg.; July 21, 1975, Reg.; March 
18, 1991. Susp, 

July 2. 1971, Emerg.; November 3, 1972, Reg ; 
March 18, 1991, Susp. 

May 14, 1971, Emerg.; May 16, 1977, Reg.; March 
18,1991, Susp. 

April 18. 1974, Emerg.; December 16. 1980, Reg.; 
March 18. 1991, Susp. 

March 26, 1974. Emerg.; August 1, 1978, Reg.. 
March 18. 1991, Susp. 

June 30. 1975. Emerg.; October 15. 1981, Reg.; 
March 18. 1991, Susp. 


Region VI 

Oklahoma: Cherokee County. Unincorporated 
Areas. 

Texas: Cameron County. Unincorporated Areas. 


400488 January 9, 1986, Emerg.; March 18, 1991, Reg.. 
March 18. 1991, Susp. 

480101 August 14, 1970, Emerg.; June 15, 1979, Reg.. 
March 18, 1991. Susp. 


California: Merced 


Region IX 

County. Unincorporated Areas 


060188 


August 23. 1974. Emerg.; January 3, 1979, Reg.; 
March 18, 1991, Susp. 


Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension. 


Current effective map 
date 

Date certain 

Federal 
assistance no 
longer available 
in special flood 
hazard areas 

March 18,1991. 

Do. 

March 18. 1991. 

Do. 

March 18,1991. 

Do. 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 18. 1991. 

Do. 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 10. 1991. 

Do. 

March 18, 1991. 

Do. 

March 18. 1991. 

Do. 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 18. 1991. 

Do. 

March 18. 1991. 

Do- 

March 18. 1991. 

Do. 

March 18, 1991. 

Do, 

March 18, 1991, Susp 

Do. 

March 18. 1991. 

Do- 

March 10. 1991. 

Do- 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 18, 1991. 

Do. 

March 18. 1991. 

Do. 


C.M. “Bud” Schauerte, 

Administrator^ Federal Insurance 
Administration. 

[FR Doc. 91^579 Filed 2-2&-91; 8:45 am] 

BILLING CODE 6718-21-M 


44 CFR Part 64 

[Docket No. FEMA 7505] 

List of Communities Eligible for the 
Sale of Flood Insurance 

agency: Federal Emergency 
Management Agency. 

ACTION: Final rule. 


SUMMARY: This rule lists communities 
participating in the National Flood 
Insurance Program [NFIP). These 
communities have applied to the 
program and have agreed to enact 
certain floodplain management 
measures. The communities* 
participation in the program authorizes 
the sale of flood insurance to owners of 
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property located in the communities 
listed 

EFFECTIVE DATE: The dates listed in the 
third column of the table, 

ADDRESSES: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: Post Office Box 457, Lanham, 
Maryland 20706, Phone: (800) 638-7418, 

FOR FURTHER INFORMATION CONTACT: 

Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202) 
646-2717, Federal Center Plaza, 500 G 
Street, SW., room 417, Washington, DC 
20472, 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
Since the communities on the attached 


list have recently entered the NFEP, 
subsidized flood insurance is now 
available for property in the community. 

In addition, the Director of the Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in some of these communities by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map, if one 
has been published, is indicated in the 
:foiu*fh column of the table. In the 
communities listed where a flood map 
has been published, section 102 of the 
Flood Disaster Protection Act of 1973, as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally related financial assistance for 
acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 

The Director finds that the delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance." 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice 
stating the community's status in the 
NFIP and imposes no new requirements 
or regulations on participating 
communities. 

List of Subjects in 44 CFR Part 64 

Flood insurance and Floodplains, 

1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et. seq., 
Reorganization Plan No. 3 of 1978, E.0,12127. 

2. Section 64.6 is amended by adding 
in alphabe^tical sequence new entries to 
the table. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 

§ 64.6 List of eligible communities. 


State and location 

Community 

number 

Effective date authorizatiorVcanceilation of sale of flood insurance 
in community 

Current 
effective 
map date 

New Ellgibles^Emergency Program 




Georgia: Louteville. City of. Jefferson County.... | 

130441 

January 6. J99\ ..... 

8-15-76 

Kentucky: ‘ Tavky County. Unincorporated Areas... 

210212 

January 7,1991... 

10-18-74 

Alabama: VWnaton County. Unincorporated Areas.... 

010304 

January 14, 1991. 

2-17-78 

Michigan: 

Ionia, Township of. Ionia County.......i 

260832 

January 22, 1991 ..... 

Portland, Township of. Ionia County.. 

Arkansas: Washington County. Unincorporated Areas.. i 

260S31 

January 22. 1991......... 


050212 

January 24, mm.... 

5-10-77 

Michigan: Irving, Township of. Barry County. 

260354 

January 31, 1991... 

4-15-77 

New Eligibles—Regular Program 


Alabama: Franklin Oounty. Unincorporated Areaa _ , ; 

010322 


1-20-82 

California: 

* Yucaipa. City of. San Bernardino County.. , ; 

060739 

January 2t, 1991. 

Lathroo. CItv of. San Joaquin County . 

060738 

... do. 

NSFHA 

Reinatatements^Regular Program 

Delaware: Frankford. Town of. Sussex County..... r 

New Hampshire: Newbury, Town of. Merrimack County. 

100037 

330226 

July 7, 1975, Emerg.; September 16, 1981, Reg., December 5, 
1990, Susp.; January 10, 1991, Rein. 

August 17, 1976, Emerg.; April 2, 1986, Reg.; May 3, 1990, Susp.; 

9-16-81 

4-2-86 

South Carolina: Newberry County. Unincorporated Areas.. 

450224 

January 10, 1991, Rein. 

July 2, 1975, Emerg,; December 15, 1990, Reg.; December 15, 

12-15-90 

Ohio: Hockirrg County. Unincorporated Areas. 

IfKliana: Franklin County, Unincorporated Areas. 

390272 

180068 

1990, Susp.; January 10, 1991, Rein, 

April 18, 1977, Emerg.; November 16, 1990, Reg.; November 16, 
1990, Susp.; January 10, 1991, Rein. 

May 15, 1975, Emerg.; September t, 1988, Reg.; September 1, 

11-16-90 

9-1-88 

Pennsylvania: Vernon, Township of. Crawford County. 

421575 

1988, Susp.; January 11, 1991, Rein. 

July 24, 1975. Emerg.; July 16, 1990, Reg.; July 16, 1990, Susp.; 

7-16-90 

West Virginia Meadow Bridge, Town of. Fayette County. 

540028 

January 21, 1991, Rein. 

October 1, 1975, Emerg.; January 2, 1991, Reg.; January 2, 1991, 

1^-91 

Texas: Young County. Unincorporated Areas... 

480684 

Susp.; January 21, 1991, Rein. 

December 21. 1978, Emerg.; January 2, 1991, Reg.; January 2, 

1-2-91 

Catifomia: Tracy. City of. San Joaquin County. 

Perrnsylvania: Cambridge, Towrrship of. Crawford County. 

060303 

421564 

1991, Susp.; January 22, 1991, Rein, 

June 29, 1973, Emerg.; D^ember 22, 1980, Reg.; June 18. 1987, 
Susp.; January 24, 1991, Rein. 

December 10, 1975, Emerg.; September 10, 1984, Reg.; June 4, 

6-18-87 

6-4-90 

North Dakota: Drayton, Township of. Pembina County. 

380276 

1990, Susp.; January 28, 1991, Rein. 

October 6, 1962, Emerg.; May 1, 1986, Reg.; July 4, 1989, Susp.; 

5-1-86 

Utah: Morgarr County. Unincorporated Areas...... 

490092 

January 28, 1991, Rein. 

June 25, 1975, Emerg.; September 28. 1990, Reg.; September 28. 

9-28-90 



1990, Susp.; January2S, 1991, Rein, 
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state and location 


Maine: Vienne. Town of, Kennebec County. 

Delaware: Leipsic, Town of. Kent County. 

Withdrawal—Regular Program 
Illinois: Wheeler, Village of. Jasper County.. 

Region I—Minimum Conversions 

Maine: Hartland, Town of. Sonr^erset County. 

Region III 

Pennsylvania: Jackson, Town of. Lycoming County- 
West Virginia: Ritchie County. Unincorporated Areas 

Regular Conversions 
Region II 

New Jersey: 

Andover, Borough of. Sussex County. 

Green, Township of. Sussex County. 

New York: 

North Castle, Town of Westchester County. 

Newport, Town of. Herkimer County. 

Region III 

West Virginia: Elizabeth, Town of. Wirt County. 

Region IV 

Mississippi: 

Burnsville, City of. Tishomingo County. 

Marshall County. Unincorporated Areas. 

Region V 

Ohio: Roseville, Village of. Muskingum County. 

Wisconsin: 

Amherst, Village of. Portage County.,.... 

Westfield, Village of. Marquette County. 

Region VI 

Texas: Montague County, Unincorporated Areas. 


Community 

number 

Effective date authorization/cancellation of sale of flood insurance 

In community 

230249 

May 3, 1976, Emerg.; August 19, 1985, Reg.; May 17, 1990, Susp.; 


January 29, 1991, Rein. 

100014 

April 21. 1978, Emerg.; September 29, 1978, Reg.; December 5, 


1990, Susp.; January 31, 1991, Rein. 

170304 

August 18, 1975, Emerg.; July 18, 1985, Reg.; January 2, 1991, 


With. 

230361 

January 1 1991 Suspension Withdrawn. 

422fi01 

.. 

fi40?24 

do . 

340542 

January 2, 1991, Suspension Withdrawn. 

340529 

. do . 

360923 

do. 

361111 

January 17, 1991 . 

540212 

jfto . 

280264 

do . 

280274 

do . 

390646 

do .. . 

550338 

do . . . 

550269 

do . 

480939 

do . 




Current 
effective 
map date 


8- 19-85 

9- 29-78 


7-18-85 


1-1-91 


1-1-91 

1-1-91 


1-2-91 

1-2-91 


1-17-91 

1-17-91 


1-17-91 

1-17-91 


1-17-91 

1-17-91 

1-17-91 


1-17-91 


' Taylor County is being converted to the Regular Program on 2-6-91 which is the effective FIRM date. 

*The City of Yucaipa has adopted San Bernardino County’s FIRM & FIS dated 6-23-61 for floodplain management and flood insurance purposes. 
Note: The Borough of Washington i420565 (Lancaster County) has been annexed by the Township of Manor (Lancaster County. Pennsylvania (# 420557). The 
Borough no longer exists as a separate entity. 

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.; Rela—Reinstatement. 


Issued: February 20,1991. 

C. M. “Bud” Schauerte, 

Administrator, Federal Insurance 
A dministration. 

[FR Doc. 91-4580 Filed 2-26-91; 8:45 am] 
BILLING CODE 67t8-21-M 


44 CFR Part 64 
[Docket No. FEMA 7507] 

Suspension of Community Eligibility 

agency: Federal Emergency 
Management Agency, (FEMA). 
action: Final rule. 

SUMMARY: This rule identifies the 
unincorporated areas of sixty-one 
Missouri counties, where the sale of 
flood insurance has been authorized 
under the National Flood Insurance 
Program (NFIP), that are suspended on 
the effective date listed within this rule 
because of deficiencies in Missouri State 
statutes which prevent counties from 
enforcing floodplain management 


regulations in accordance with NFIP 
requirements on land used for 
agricultural purposes in flood hazard 
areas. If FEMA receives documentation 
that the State has passed and the 
Governor has signed adequate remedial 
legislation that is in effect, prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE DATE: The third date 
(“Susp.”) listed in the third column. 

FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202) 
646-2717, Federal Center Plaza, 500 C 
Street Southwest, room 417, 

Washington, DC 20472. 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP) enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 


aimed at protecting lives and new 
construction from future flooding. 

Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
U.S.C. 4022), prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 

U. S.C. 4001-4128) unless an appropriate 
public body adopts adequate floodplain 
management measures with effective 
enforcement measures. The communities 
listed in this notice no longer meet that 
statutory requirement for compliance 
with program regulations (44 CFR part 
59, et seq.]. 

This action resulted from a 1989 
Missouri court case (5/. Charles County 

V. Dardenne Realty Company, et oL, 771 
S.W.2d 828 (Mo. Banc 1989)), in which 
the Missouri statutes were interpreted 
as not providing certain counties with 
the enabling authority necessary to 
regulate development on land used for 
agricultural purposes. In addition, the 
Missouri Attorney General’s Opinion 
Number 117-89 states that levees 
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controlled by levee districts also are not 
subject to regnlationby community 
floodplain management ordinances. 
Exemption of any land within a special 
flood hazard area from the minimum 
NFIP requirements is not in compliance 
with the legislation establishing the 
NFIP (42 U.S.C. 1315 and 1305(c) and 44 
CFR 60.2). 

Accordingly, the 61 counties will be 
suspended on March 4.1991, As of that 
date, flood insurance will no longer be 
sold in the unincorporated areas of 
these counties. However, if FEMA 
receives documentation that the State 
has passed and the Governor has signed 
adequate remedial legislation that is in 
effect prior to the effective suspension 
date, and that the Missouri counties 
have the enabling legislation required to 
enforce local floodplain management 
regulations that meet the minimum 
requirements of 5 60.3 of the NFIP 
regulations, the counties will not be 
suspended and will continue their 
eligibility for the sale of insurance. A 
notice withdrawing the suspension of 
the counties will be published in the 
Federal Register. In the interim, if you 
wish to determine if the 61 Missouri 
counties were suspended on the 
suspension date, contact the appropriate 
FEMA Regional Office or the NFIP 
servicing contractor. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing Flood 
Insurance Rate Maps, The date of these 
flood maps are Indicated in the fourth 


column of the table. No direct Federal 
financial assistance (except assistance 
pursuant to the Disaster Relief Act of 
1974 not in connection with a flood) may 
legally be provided for construction or 
acquisition of buildings in the identified 
special flood hazard area of 
communities not participating in the 
NFIP and identified for more than a 
year, on the Federal Emergency 
Management Agency’s initial flood 
insurance map of the community as 
having flood-prone areas. (Section 
202(a) of the Flood Disaster Protection 
Act of 1973 (Pub. L. 93-234), as 
amended). This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public comment procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary because the communities 
listed in this final rule have been 
adequately notified. 

The 61 Missouri counties received a 
160-day suspension letter in August, 

1990, a 90-day suspension notice in 
November 1990, and the 30-day 
suspension notice was sent in January 

1991. These notifications were 
addressed to the County Official of each 
of the 61 counties, indicating that their 
respective counties will be suspended 
unless the Missouri State Legislature 
takes the legislative actions necessary 
to enable Missouri counties to regulate 
landnsed for agricultural purposes in 
flood hazard areas prior to March 4. 


1991. Since these notifications have 
been made, tills final rule may take 
effect within less than 30 days. 

Pursuant to the provisions of 5 U.S.C 
605(b), the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule if 
promulgated will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 
Protection Act of 1973, the estabiishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 
flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community’s decision not to enforce 
adequate floodplain management thus 
placing itself in noncompliance with the 
Federd standards required for 
community participation. In each entry, 
a complete chronology of the effective 
date appears fcu' the listed community. 

List of Subjects in 44 CER Part 64 

Flood insurance—floodplains. 

1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 ILS.C. 4001 et seq., 
Reorganization Plan No. 3 of 197S, E.0.1Z127, 

2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 

§ $4.6 Ust of etigtbte communities. 


State and location 

Commurtity 

No. 

Effective date authoraation/canceHation of sale of flood 
insuranoe in community 

Current effective map 
date 

Date certain 
Federal 
assistance no 
longer available 
in special flood 
hazard areas 

Region VII— Regular Program 

Missouri: 





Andrew County. Unincorporated 

£90004 

dune 2Q, 1983, Emerg.; July 4, 1988. Reg,; March 4, 1991, Susp.. 

7-04-88. 

Mar. 4.1991, 

Areas. 




Atchison County. Untncorporated 
Areas, 

290009 

February 28, 1984, Emerg.; March 1, 1990, Reg.; Anarch 4, 
1991, Susp. 

3-01-90. 

Do. 

Barton County. Unincorporated 
Areas. 

290765 

September 10. 1984, Emerg.; July 1, 1987, Reg.; March 4, 
1991, Susp. 

7-01-87. 

Do. 

Benton County. Unincorporated 
Areas. 

290027 

September 24, 1986, Emerg.; March 1, 1987, Reg.; March 4, 
1991. Susp. 

3-01-87. 

Do. 

BoMinflor County. Unincorporated 
Areas. 

290767 

June 1, 1984, Emerg.; June % 1984, Reg.; March 4,1991, Susp.. 

3-01-64__ 

Do. 

Boone County. Unincorporated 
Areas. 

290034 

June 4, 1979, Emerg.; June IS. 1983, Reg.; March 4, 1991, 
Susp. 

6-15-63. 

Do. 

Buchanan County. Urvncorporait- 
ed Areas. 

290040 

December 17, 1973, Emerg.; August 1, 1976, Reg.; March 4, 
1991, Susp. 

6-01-83.... 

Do. 

Butler County. Unincorporated 
Areas. 

290044 

April 26. 1984, Emerg.; April 3, 1985, Reg.; March 4, 1991, 
Susp. 

4-03-85-- 

Do. 

CaHaway County. Unincorporated 
Areas. 

290049 

September 30, 1983, Emerg.; January 3, 1985, Reg.; March 4. 
1991, Susp. 

1-03-85..... 

Do. 

Cape Gtrardeau County. Unincor¬ 
porated Areas. 

290790 

August 17, 1979, Emerg.; April 15, 1968, Reg.; March 4, 1991,: 
Susp. 1 

8-15-89__— 

Do. 

Carroll County. Ur>)ncorporated 
Areas. 

290057 

June 15. 1983, Emerg.; October 17. 1986, Reg.; March 4, 1991, 
Susp. 

10-17-06... _ 

Do. 

Carter County. Unincorporated 
Areas. 

290060 

July 10. 1996, Emerg,; July 10, 1996, Reg.; March 4, 1991/ 
Susp. 

2-04-87. 

Do. 
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State and iocation 

Community 

No. 

Effective date authorization/cancellation of sale of Hood 
insurarHi^e in community 

Current effective map 
date 

Date certain 
Federal 
assistance no 
longer available 
in special flood 
hazard areas 

Cass County. Unincorporated 
Areas. 

290783 

April 21. 1975, Emorg.; April 15, 1982, Reg.; March 4. 1991, 
Susp. 

4-15-82__ 

Do. 

Chariton County. Unincorporated 
Areas. 

290073 

January 12. 1964, Emerg.; December 3, 1987, Reg.; March 4, 
1991. Susp. 

12-03-87.. 

Do. 

Clark County. Unincorporated 
Areas. 

290792 

April 6, 1982. Emerg.; April 6,1982, Reg.; March 4. 1991, Susp... 

9-15-81. 

Oo. 

Clay County. Unincorporated 
Areas. 

290086 

September 8, 1974, Emerg.; March 18, 1980, Reg.; March 4, 
1991, Susp, 

2-17-89_ 

Do. 

Clinton County. Unincorporated 
Areas. 

290793 

March 12, 1988, Emerg.; June 18, 1987, Reg.; March 4. 1991, 
Susp. 

6-18-87__ 

Do- 

Cole County. Unincorporated 
Areas. 

290107 

January 21, 1982, Emerg.; January 21, 1982, Reg.; March 4, 
1991, Susp. 

12-15-81. 

Do. 

Cooper County. Unincorporated 
Areas. 

290794 

April 26, 1984, Emerg.; September 1, 1989, Reg.; March 4, 
1991, Susp. 

9-02-89. 

Do. 

Crawford County. Unincorporated 
Areas. 

290795 

October 23, 1984. Emerg.; May 1. 1987. Reg.; March 4, 1991, 
Susp. 

5-01-87__ 

Do. 

Dunklin County. Unincorporated 
Areas. 

290122 

May 15, 1985, Emerg.; April 3, 1989, Reg.; March 4. 1991, Susp.. 

4-03-89.... 

Do- 

Franklin County. Unincorporated 
Areas. 

290493 

June 21, 1974, Emerg.; October 16, 1984, Reg.; March 4, 1991, 
Susp. 

10-16-84... 

Oo. 

Gasconade County. Unincorpo¬ 
rated Areas. 

290801 

October 20, 1883, Emerg.; September 4, 1987, Reg.; March 4, 
1991, Susp. 

9-04-87. 

Do. 

Greene County. Unincorporated 
Areas. 

290732 

April 15, 1975, Emerg.; June 15, 1983, Reg.; March 4, 1991, 
Susp. 

6-15-83. 

Do. 

Grundy County. Unincorporated 
Areas, 

290150 

May 15, 1935, Emerg.; February 1, 1987, Reg.; March 4. 1991, 
Susp. 

2-01-87... 

Do. 

Holt County, Unincorporated 
Areas. 

290157 

March 1, 1984, Emerg.; January 6, 1988, Reg.; March 4. 1991, 
Susp. 

1-06-88. 

Do. 

Howard County. Unincorporated 
Areas. 

290162 

July 25, 1984, Emerg.; January 5, 1989, Reg.; March 4, 1991, 
Susp. 

1-05-89. 

Do. 

Jackson County. Unincorporated 
Areas. 

290492 

June 19, 1974, Emerg.; September 29, 1978, Reg.; March 4, 
1991, Susp. 

11-03-89. 

Do. 

Jasper County. Unincorporated 
Areas. 

290807 

May 15, 1987, Emerg.; May 15. 1987, Reg.; March 4. 1991, 
Susp. 

4-17-85.... 

Do. 

Jefferson County. Unincorporated 
Areas. 

290808 

June 10. 1975. Emerg.: May 16. 1983. Reg.; March 4. 1991, 
Susp. 

9-16-88. 

Do. 

Johnson County. Unincorporated 
Areas. 

290809 

October 26. 1990, Reg.; March 4, 1991, Susp. 

4-02-90. 

Do. 

Lafayette County, Unincorporated 
Areas. 

290812 

June 20, 1983, Emerg.; September 4, 1986, Reg.; March 4, 
1991, Susp. 

9-04-86. 

Do. 

Lewis County. Untnccrporated 
Areas. 

290044 

June 18, 1982. Emerg.; September 1, 1989, Reg.; March 4, 
1991, Susp. 

9-01-89. 

Do. 

Urvcoin County. Unincorporated 
Areas. 

290869 

June 9, 1980, Emerg.; March 15, 1984, Reg.; March 4, 1991, 
Susp. 

11-15-89. 

Do. 

Livingston County. Unincorporat¬ 
ed Areas. 

290014 

May 15, 1985, Emerg.; May 1. 1987, Reg.; March 4. 1991, Susp. 

5-01-87. 

Do. 

Maries County. U.nir>corporated 
Areas. 

290816 

September 10, 1984, Emerg.; July 1, 1987, Reg.; March 4. 
1991. Susp. 

7-01-87..... 

Do. 

Marion County. Unincorporated 
Areas. 

290222 

Juno 28, 1973, Emerg.; May 16, 1977, Reg.; March 4, 1991, 
Susp. 

4-26-79.. 

Do. 

Mississippi County. Unincorporat¬ 
ed Areas. 

290781 

April 14. 1975, Emerg.; January 10, 1989, Reg.; March 4, 1991, 
Susp. 

1-18-89. 

Do. 

Moniteau County. Unincorporated 
Areas. 

290237 

June 20, 1983, Emerg.; October 17. 1986, Reg^ March 4, 1991, 
Susp. 

10-17-86-.. 

Do. 

Morrtgomery County. Unincorpo¬ 
rated Areas. 

290242 

October 29, 1988, Emerg.; March 1, 1987, Reg.; March 4, 1991, 
Susp. 

4-01-87_ 

Do. • 

New Madrid County. Unincorpo¬ 
rated Areas. 

290849 

June 24, 1975, Emerg.; June 24, 1975, Reg.; March 4. 1991, 
Susp. 

11-27-79. 

Do. 

Osage County. Unincorporated 
Areas. 

290268 

June 20, 1983, Emerg.; February 2, 1990, Reg.; March 4, 1991, 
Susp. 

2-02-90. 

Do. 

Pemiscot County. Ur^incorporated 
Areas. 

290779 

April 8, 1975, Emerg.; May 17, 1962, Rag.; March 4, 1991, Susp. 

5-17-82. 

Do. 

Perry County. Unincorporated 
Areas. 

290280 

April 6, 1982, Emerg.; January .6, 1988, Reg.; March 4, 1991, 
Susp. 

1-06-88_ 

Do. 

Phelps County. Unincorporated 
Areas. 

290824 

May 1, 1984, Emerg.; February 1, 1987, Reg.; March 4, 1991, 
^sp. 

2-01-87.. 

Do. 

Pike County. Unincorporated 
Areas. 

290286 

April 29, 1981, Emerg.; May 1, 1989, Reg.; March 4. 1991, Susp.. 

5-01-89,... 

Do. 

Platte County. Unincorporated 
Areas. 

290475 

March 25, 1974, Emerg.; December 16, 1979, Reg.; March 4, 
1991, Susp. 

6-04-87. 

Do. 

Pulaski County. Unincorporated 
Areas. 

290826 

December 21, 1983, Emerg.; April 17, 1905, Reg.; March 4, 
1991, Susp. 

4-17-85. 

Do. 

Rails County. Unincorporated 
Areas, 

290302 

March 16. 1979, Emerg.; May 1, 1989, Reg.; March 4, 1991, 
Susp. 

5-01-89_ 

Do. 

Ray CoufMy. Unincorporated 
Areas. 

290778 

March 26, 1975, Emerg.; January 19, 1983, Reg.; March 4, 
1991, Susp. 

1-19-83--- 

Do. 

Ripley County. Uf>ifv:orporated 
Areas. 

290830 

September 29,1986, Emerg.; September 29,1986, Reg.; March 
4, 1991, Su^. 

1-17-86... 

Do. 
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State and location 

Community 

No. 

Effective date authorization/cancellation of sale of flood 
insurance in community 

Current effective map 
date 

Date certain 
Federal 
assistance no 
longer available 
in special flood 
hazard areas 

St. Charles County. Unincorporat- 

290315 

August 6, 1971, Emerg.; September 15, 1978, Reg.; March 4, 

9-15-78. 

Do. 

ed Areas. 


1991, Susp. 



St. Francois County. Unincorpo¬ 

290832 

September 12, 1984, Emerg.; February 1, 1987, Reg.; March 4, 

2-01-87. 

Do. 

rated Areas. 


1991, Susp. 



Ste. Genevieve County. Unincor¬ 

290325 

March 23, 1982, Emerg.; September 30, 1977, Reg.; March 4, 

9-30-77. 

Do. 

porated Areas. 


1991, Susp. 



St. 1 ouis County. Unincorporated 

290327 

September 3, 1971, Emerg.; September 15, 1978, Reg.; March 

11-18-88. 

Do. 

Areas. 


4, 1991, Susp. 



Saline County. Unincorporated 

290834 

May 1, 1964, Emerg.; April 1, 1989, Reg.; March 4, 1991, Susp.... 

4-01-89. 

Do. 

Areas. 





Scott County. Unincorporated 

290837 

April 24, 1979, Emerg.; April 3, 1987, Reg.; March 4, 1991, 

9-06-89. 

Do. 

Areas. 


Susp. 



Stoddard County. Unincorporated 

290845 

December 12, 1984, Emerg.; July 1, 1987, Reg.; March 4, 1991, 

7-01-87. 

Do. 

Areas. 


Susp. 



Vernon County. Unincorporated 

290841 

December 12, 1984, Emerg.; July 1, 1987, Reg.; March 4, 1991, 

7-01-87. 

Do. 

Areas. 


Susp. 



Warren County. Unincorporated 

290443 

June 1, 1984, Emerg.; April 3, 1985, Reg.; March 4,1991, Susp... 

4-03-85. 

Do, 

Areas. 





Wayne County, Unincorporated 

290449 

September 10, 1984, Emerg.; February 1, 1987, Reg., March 4, 

2-01-87. 

Do. 

Areas. 


1991, Susp. 




Code for reading fourth column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension. 


Issued: February 20,1991. 

C.M. “Bud” Schauerte, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 91-4578 Filed 2-26-91; 8:45 am] 
BILUNG CODE 6718-21-M 


44 CFR Part 67 

Final Flood Elevation Determinations 

agency: Federal Emergency 
Management Agency. 

action: Final rule. 

SUMMARY: Modified base (lOO-year) 
flood elevations are finalized for the 
communities listed below. 

These modified elevations are the 
basis for the floodplain management 
measures that the community is required 
to either adopt or show evidence of 
being already in effect in order to 
qualify or to remain qualified for 
participation in the National Flood 
Insurance Program. 

DATES: The date of issuance of the 
revised Flood Insurance Rate Map 
(FIRM) showing modified base flood 
elevations for the community. This date 
may be obtained by contacting the office 
where the maps are available for 
inspection as indicated on the table 
below. 

ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William R. Locke, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2754. 


SUPPLEMENTARY INFORMATION: The 

Federal Emergency Management 
Agency gives notice of the final 
determinations of modified base flood 
elevations for each community listed. 
These modified elevations have been 
published in newspaper(s) of local 
circulation and an opportunity for the 
community or individuals to appeal the 
proposed determination to or through 
the community for a period of ninety (90) 
days has been provided. The proposed 
modified elevations were also published 
in the Federal Register. The 
Administrator has resolved any appeals 
resulting from these notifications. 

This final rule is issued in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968, (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR part 67. 

Pursuant to the provisions of 5 U.S.C. 
605 (b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies, 
for reasons set out in the proposed rule, 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 12291, so no 
regulatory analyses have been prepared. 
It does not involve any collection of 
information for purposes of the 
Paperwork Reduction Act. 

List of Subjects in 44 CFR Part 67 

Flood insurance. Floodplains. 

1. The authority citation for part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq.. 
Reorganization Plan No. 3 of 1978, E.0.12127. 

The modified base flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown. 
Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited for each 
community. 


State City/Town/County Source of 
Flooding and Location 

# Depth 
in feet 
above 
ground 

• Eleva¬ 
tion in 

feet 

<NGVD) 

Modified 

Arizona 


Avondaie (city), Maricopa County 
(FEMA Docket No. 7004) 

Agua Fria River: 

Approximately 350 feet downstream of 
Litchfield Road. 

*924 

At Broadway Road. 

*935 

At Lower Buckeye Road. 

*950 

Approximately 150 feet downstream of 
Buckeye Road. 

*962 

At Van Buren Street. 

*971 

Approximately 875 feet upstream of 
Interstate 10 westbound. 

*981 

At McDowell Road. 

*985 

At Thomas Road. 

*999 

Approximately 530 feet upstream of 
Indian School Road. 

*1,010 

Shallow flooding at approximately 200 
feet upstream of Buckeye Road 

along east bank of Agua Fria River. 

Shallow flooding at approximately 250 
feet upstream of Buckeye Road 

along west bank of Agua Fria River. 

Maps are available for review at the 
Planning Department, 1211 South 
Fourth Street, Avondale, Arizona. 

*964 

*963 
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State City/Town/County Source of 
FkxxJing and tocation 


# Depth 
in feet 
above 
around 
'eleva¬ 
tion in 
feet 
(NQVD) 
Modified 


El NVtrage (city), Maricopa County 
(FEMA Docket No. 7004) 

Agua Fria Riven 

Approximately 1,320 feet downstream 

of Glendale Avenue... 

At Northern Avenue. 

At Olive Avenue... 

Approximately 1,700 feet upstream of 

Olive Avenue...__—. 

At Peoria Avenue—.. 

Approximately 1,500 feet downstream 

of Grand Avenue....,.1— 

Approximately 1,200 feet upstream of 

Grand Avenue.. 

At 115th Avenue--- 

Approximately 2,100 feet upstream of 

Bell Road....-- 

Agua Fria River West Spiff Flow: 
Approximately 0.9 mile downstream of 

Grand Avenue.... 

Approximately 0.5 mile downstream of 

Grand Avenue. 

Approximately 0.3 mile upstream of 

Grand Avenue....- — 

Maps are available for review at the 
Engineering Department City Hall, 
14405 North Palm Street H Mirage, 
Arizona. 


•1,050 

•1,062 

•1,082 

•1,085 

•1,094 

•1,119 

•1,131 

•1,137 

•1,165 


• 1,111 

•1,118 

•1,131 


Mesa (city) Maricopa County (PEMA 
Docket Na 7004) 

Sait Riven 

At State Highway 87...-. 

Approximately 2 miles upstream of 

State Highway 87... 

At North Gilbert Road. 

Approximately 2 miles upstream of 

North Gilbert Road... 

Approximately 4 miles upstream of 

North Gilbert Road. 

Maps are available for review at the 
Engineering Department 20 East Main 
Street Mesa. Arizona 


•1,217 

•1,233 

•1,264 

•1,272 

•136 


Peoria (city), Maricopa County (FEMA 
Docket No. 7004) 

Agua Fria Riven 

At Northern Avenue. 

Approximately 1,700 feet upstream of 

Olive Road. 

Approximately 6.5 mites upstream of 

West Rose Garden Avenue___ 

Approximately 1.5 miles downstream of 

Beardsley Canal.. 

Approximately 2 miles upstream of 

Granite Reef Aqueduct—.. 

Approximately 0.8 mile upstream of 

Morristown^ew River Highway. 

Mapa are available for review at the 
Engineering Department 8320 West 
Madison Street Peoria, Arizona. 


Surprise (town), Maricopa County 
(FEMA Docket No. 7004) 

Agua Fria Riven 

Approximately 2,1(X) feet upstream of 

Bell Road.... 

Approximately 1 mile downstream of 
West Rose Garden Avenue.. 


•1,062 

•1,085 

*1,313 

*1,315 

*1,378 

*1,425 


•1,165 

•1,188 


State City/Town/Coonty Source of 
Flooding and Location 


# Depth 
in feet 
above 
ground 

• Eleva¬ 
tion in 

feet 

(NGVD) 

Modified 


Maps are available for review at the 

Office of ttie Town Clerk, 12604 Sante 
Fe Drive, Surprise, Arizona. 


Tempe (city), Maricopa County (FEMA 
Docket No. 7004) 

Salt Riven 

At Scottsdale Road.... 

Approximately 740 feet upstream of 

Hayden Road..... 

Approximately 1,700 feet upstream of 

Hayden Road. 

Maps are available for review at the 
Public Works Department, 31 East Fifth 
Street, Tempe, Arizona. 


ARKANSAS 


Conway (city), Faulkrter County (FEMA 
Docket No. 7008) 

Stone Dam Creek: 

Upstream side of State Route 365. 

Approximately 2,530 feet upstream of 

State Route 286..... 

Railroad Creek: 

At confluence with Stone Dam Creek. 

Downstream side of American Trans¬ 
portation Building... 

Stone Dam Tributary: 

At confluence with Stone Dam Creek. 

Approximately 180 feet upstream of 

Hardy Street. 

Goid Cr^ {East): 

Approximately 500 feet downstream of 

Wiggle Worm Road. 

Approximately 1.600 feet downstream 

of U.S. Route 64.. 

Tucker Creek: 

Upstream side of State Route 286...... 

Approximately 1,580 feet downstream 

of Salem Road.... 

Tucker Creek Tributary: 

At the confluerwe Tucker Creek. 

Approximately 110 feet upstream of 

West Tyler Street.. 

Unnamed Tributary to Tucker Creek Trib¬ 
utary: 

At corrfluence with Tucker Creek Trlbu- 

Approximately 770 feet upstream of 

State Route 60... 

Tributary 1 to Tucker Creek Tributary: 

At confluence with Tucker Creek. 

Approximately 130 feet upstream of W. 

Tyler Street. 

Tributary 2 to Tucker Creek Tributary: 
At confluence with Tucker Creek Tribu- 

Approximately 130 feet upstream of W. 

Tyler Street. 

Arkansas Riven Approximately 100 feet 

downstream of Lake Carol Dam. 

Lake Conway: At the Amity Road...... 

Uttie Creek: At the confluence with Lake 

Conway. 

Mapa available for Inspection at the 
City Hall, 1201 Oak, Conway, Arkan¬ 
sas. 


Mountainburg (cKy), Crawford County 
(FEMA Docket No. 7004) 

Warioop Creek: 

At the U S. Route 71 and State Route 

....— 


•1,163 

•1,174 

•1,174 


•275 

*299 

•276 

*290 

•281 

*399 

*278 

•285 

*285 

*289 

*285 

*314 

•285 

•285 

•298 

•308 

•289 

•308 

•287 

•272 

*272 


•752 


State City/Town/County Source 
Rooding and Location 


# Depth 
in feet 
above 


of 


ground 
•Eleva¬ 
tion in 
feet 


(NGVD) 

Modified 


Approximately 220 feet upstream of U.S. 

Route 71 and State Route 282. 

Maps avallabla for Inspection at the 
City Hall, Highway 71 North, Mountain¬ 
burg, Arkansas. 


•752 


Mulberry (city), Crawford County 
(FEMA Docket No. 7004) 

Miner Branch: 

Approximately 0.28 mile downstream of 

State Route 215---- 

Approximately 0.48 mile upstream of 

State Route 215-.........--- 

Vine Prairie Creek Tributarf. Approxi¬ 
mately 0.3 mile upstream of U.S. Route 

Maps available for inspection at the 
City Hall. 2nd and Main Street Mulber¬ 
ry, Arkansas, 


*405 


•441 

*419 


Van Buren (city), Crawford County 
(FEMA Docket No. 7004) 

Arkansas Riven 

At downstream corporate limits. 

Approximately 1,000 feet downstream 

of the upstream corporate limits.. 

Lee Creek 

At the confluence with the Arkansas 

River. 

Approximately 0.07 river mile down¬ 
stream of Interstate Route 40 (east- 

bound)... 

Maps available for Inspection at the 
City Hall. 1000 E. Mam, Van Buren. 
Arkansas. 


CALIFORNIA 


Alameda (dty), Alameda County 
(FEMA Docket No. 7001) 

San Francisco Bay: 

About 3,000 foot north of intersection 

of Atlantic Avenue and Main Street. 

Intersection of Mariner Square Drive 

€md Marina Village Parkway. 

Approximately 2,000 feet east of inter¬ 
section of Maitland Drive and Club¬ 
house Memorial Drive.. 

Maps are available for review at the 
City Hall, 2263 Santa Clara Avenue, 
room 204, Alameda, Callfomla. 


_ DELAWARE _ 

Wilmington (city). New Castle County 
(FEMA Docket No. 7008) 

Christina Riven 

At confluence with the Delaware River.,.. 

At upstream corporate limits..... 

Brandyvrine Creek: 

At confluerice with Christina River. 

Do^)stream side of Amtrak Railroad. 

Uttie Mitl Creek Approximately 100 feet 
east of intersecti^ of 5th Avenue and 
Duncan Street 

Maps available for Inspection at the 
City/County Butt(Sng, 600 French 
Street, Wilmington, Delaware. 

GEORGIA 


Toccoa (dty), Stephens County (FEMA 
Docket No. 7001) 

Eastanofiee Creek 


•409 

•415 

•413 

•413 


*7 

•7 

#1 


•10 

*10 

♦10 

*10 


*16 
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State City/Town/County Source of 
Flooding and Location 

tf Depth 

In feet 
above 
ground 
• Eleva¬ 
tion in 
feet 
(NGVD) 
Modified 

About 600 feet downstream of Collins 



*925 

Just downstream of Collins Road. 

*927 

Just upstream of Collins Road. 

*934 

About 275 feet downstream of Davis 



*943 

Just upsteam of Davis Avenue. 

•946 

Eastanoilee Creek Tributary A: 



*927 

Just downstream of Collins Road. 

*927 

Just upstream of Collins Road. 

*934 

Just downstream of Morgan Street. 

*936 

Maps available for inspection at the 


City of Toccoa, Community Develop- 


ment Building, Toccoa, Georgia. 


INDIANA 


Vanderburgh County (unincorporated 


areas) (FEMA Docket No. 7008) 


Pond Flat Ditch: 



*424 

About 0.5 mile upstream of U.S. Route 


. 

*438 

Pond Flat Ditch Lateral ‘A ”: 



*432 

Just downstream of Boyle Lane. 

*440 

Pond Flat Ditch Lateral "B'*: 


At mouth . 

*432 

About 0.54 mile upstream of mouth. 

*438 

Pond Flat Ditch Lateral “C**: 


At mouth . 

*430 

At confluence of Pond Flat Ditch Later¬ 


al "E” . 

*435 

Pond Fiat Ditch Lateral 'V*': 


At mouth.*. 

*431 

About 0.33 mile upstream of Volkman 


f^oad . 

*439 

Pond Flat Ditch Lateral 


At mouth ....... 

*435 

About 0.332 mile upstream of mouth. 

*435 

Rusher Creek: 


At mouth ..... 

*435 

About 0.7 mile upstream of CSX rail¬ 


road ... 

•446 

Locust Creek: 


About 0.74 mile downstream of U.S 


Route 66... 

•378 

At Wimberg Road. 

*388 

Little Pigeon Creek: 


At Petersburg Road.. 

•380 

About 0.18 mile upstream of Hillsdale 


Road. 

*404 

Maps available for inspection at the 


Building Commissioner’s Office, Civic 


Center Complex, room 310, 1 NW 


Seventh Street, Evansville, Indiana. 


LOUISIANA 


Florlen (village), Sabine Parish (FEMA 


Docket No. 7004) 


Midkiff Creek: 


At downstream corporate limits. 

*243 

Approximately 600 feet upstream of 


U S Route 171. 

*252 

Maps available for inspection at the 


Village Hall, Florien, Louisiana. 


Many (town), Sabine Parish (FEMA 


Docket No. 7004) 


Harpoon Bayou: 


Approximately 1,300 feet downstream 


of U.S. Route 171. 

*214 


State City/Town/County Source of 
Flooding and Location 

$ Depth 
in feet 
above 
ground 
* Eleva¬ 
tion in 
feet 
(NGVD) 
Modified 

Approximately 1.800 feet upstream of 

*219 

U.S. Route 171. 

Phiiiips Creek: 


Approximately .5 mile downstream of 

•226 

State Route 1217. 

Approximately 2,000 feet downstream 

*227 

of State Route 1217. 

San Jose Creek: 


Approximately .6 mile downstream of 

*219 

Fairground Street —. 

At downstream side of U.S. Route 171... 

•236 

Maps available for Inspection at the 


Town Hall, San Antonio Avenue, Many, 


Louisiana. 


Maryland 


Montgomery County (unincorporated 


areas) (FEMA Docket No. 6998) 


SHgo Creek: 

*135 

At County boundary. 

Approximately 100 feet upstream of 

*178 

Park Valley Road. 

Maps available for Inspection at the 


County Department of Environmental 


Protection, Stormwater Management, 


250 Hungerford Drive, Rockville, Mary¬ 


land. 


Massachusetts 


Farminghant (town), Middlesex County 


(FEMA Docket No. €992) 


Baiting Brook: 


Approximately 1,720 feet upstream of 

*166 

confluence with Sudbury River. 

Approximately .5 mile upstream of Con* 

*227 

stance M. Rske Dam. 

Birch Meadow Brook: 


At confluence with East Outlet. 

*186 

Approximately 90 feet upstream of 

•196 

Weston Aqueduct. 

East Outlet: 


At confluence with East Sudbury River— 

155 

Approximately 330 feet upstream of 

•187 

Knight Road. 

Maps available for inspection at the 


Framingham Memorial Building, Con¬ 


cord Square, Framingham, Massachu¬ 


setts. 


Wenham (town), Essex County (FEMA 


Docket No. 7008) 


Ipswich Riven 


Approximately 0.5 mile downstream of 

•37 

corporate limits. 

At confluence of Salem Beverly Water* 


way Canal. 

*37 

Maps available for Inspection at the 


Town Hall. 138 Main Street, Wenham, 


Massachusetts. 


Missouri 


Crestwood (city), St. Louis County 


(FEMA Docket No. 7008) 


Gravois Creek: 


Just upstream of Pardee Road. 

*506 

Just downstream of Union Pacific RaiF 


.. 

*533 

Just downstream of Big Bend Road. 

•564 

Kirkwood Creek: 


At mouth. 

•530 


State CIty/Town/County Source 
Flooding and Location 


of 


$ Depth 
In feet 
above 
ground 
* Eleva¬ 
tion in 
feet 


(NGVD) 

Modified 


Just downstream of Holmes Road... 
Just downstream of Big Bend Road. 


*566 

*568 


Maps available for Inspection at the 
City of Crestwood, Public Works De¬ 
partment, #1 Detjen Drive, Crestwood. 
Missouri. 


Nevada 


Wells (city), Elko County (FEMA 
Docket No. 7001) 


WoodhiHs Drain: 

At Tenth Street Extension. 

Approximately 200 feet upstream of 

Southern Pacific Railroad. 

Just upstream of U.S. Highway 40. 

Just upstream of U.S, Highway 93. 

Maps are available for review at the 
City Clerk’s Office. 279 Clover Avenue, 
Wells, Nevada. 


New Jersey 


Riverton (borough), Burilngton County 
(FEMA Docket No. 7004) 

Pompeston Creek: 

Approximately .3 mile upstream of 

Broad Street & CONRAIL. 

At upstream corporate limits. 

Delaware River (backwater flooding): Be¬ 
tween Elm and Linden Streets north of 

Fourth Street. 

Maps available for inspection at the 
Riverton Municipal Building, 505 A 
Howard Street, Riverton, New Jersey. 


Texas 


Athens (city), Henderson County 
(FEMA Docket No. 7012) 

One Mile Creek: 

Approximately .5 mile downstream of 

Nortfi Pinkerton Road. 

Approximately .3 mile downstream of 

North Pinkerton Road. 

Maps available for inspection at the 
City Hall. 501 N. Pinkerton, Athens. 
Texas. 


*5.626 

*5,631 

*5,640 

*5,646 


*11 

*11 


*10 


*400 

*406 


El Paso (city), El Paso County (FEMA 
Docket No. 7004) 

Western Freeway Channel: 

Approximately 1.6 miles downstream of 

Marcus Uribe Drive. 

Approximately 3,000 feet downstream 

of Marcus Uribe Drive. 

War Road Channel: 

Approximately 3.000 feet downstream 

of Marcus Uribe Drive. 

Approximately 1.400 feet upstream of 

Marcus Uribe Drive. 

Detention Basin 1: At confluence of Flow 

Path No. 49B. 

Detention Basin 2; At confluence of Flow 

Path No. 13A. 

Arroyo 2: 

Approximately 875 feet downstream of 

Lakehurst Road. 

Approximately 1.8 miles upstream of 
Ressler Drive. 


*4,009 

*4,097 

*4,097 

*4,132 

*4,224 

*4,214 

*3,886 

*4,278 
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state City/Town/Coiinty Source of 
Flooding and Location 

# Depth 
in feet 
above 
ground 

* Eleva¬ 
tion in 

feet 

(NGVD) 

Modified 

Maps available for inspection at the 
Engineering Department Two Civic 
Center Plaza, El Paso, Texas. 


West Virginia 


Lincoln County (unincorporated areas) 
(FEMA Docket No. 7001} 

LiWe Coat Riven 

At a point approximately 850 feet up¬ 
stream of the confluence of Ivy 

*660 

.,,,,, . 

At the upstream County boundary. 

*670 

Maps available for Inspection at the 

County Courthouse, 8000 Court Street 
Hamlin, West Virginia 


Issued: February 12,1991. 

C.M. “Bud” Schauerte, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 91-4577 Filed 2-26-91; 8:45 am] 
BILLING CODE e710-O3>M 


DEPARTMENT OF ENERGY 

48 CFR Parts 914,915, and 952 

Acquisition Regulations Concerning 
Simplified Offeror Representations 
and Certifications Procedures 

AGENCY: Department of Energy. 
action: Final rule. 

summary: The Department of Energy 
(DOE) today adopts a final rule which 
amends the Department of Energy 
Acquisition Regulation (DEAR) by 
revising current policies concerning the 
use and format of DOE's unique, 
simplified offeror representations and 
certifications procedures, thereby , 
relying substantially on the current 
Federal Acquisition Regulation (FAR) 
coverage in this area. Specific DEAR 
coverage on this subject is necessary, 
however, to implement the FAR for 
DOE’s purposes. 

EFFECTIVE DATE: This rule will be 
effective March 29,1991. 

FOR FURTHER INFORMATION CONTACT: 

Edward Simpson, Procurement Policy 
Division (PR-121), Office of 
Procurement, Assistance and Program 
Management, U.S. Department of 
Energy, Washington, DC 20585, (202) 
586-8246 

Paul Gervas. Office of the Assistant 
General Counsel for Procurement and 
Finance (GC-34), U.S. Department of 


Energy, Washington, DC 20585, (202) 
586-6918. 

SUPPLEMENTARY INFORMATION: . 

I. Procedural Requirements 

A. Review Under Executive Order 12291 

B. Review Under the Regulatory Flexibility 
Act 

C. Review Under the Paperwork Reduction 
Act 

D. Review Under the National Environmental 
Policy Act 

E. Review Under Executive Order 12612 

II. Public Comments 

III. Other Changes 

I. Procedural Requirements 

This rule is issued subsequent to a 
Notice of Proposed Rulemaking (NOPR) 
published by DOE in the Federal 
Register (54 FR 30569) on July 21,1989. 

The amendments set forth in this final 
rule revise existing coverage of the 
simplified representation and 
certification submission procedures by 
eliminating the requirements for 
mandatory use of the simplified 
approach, for use of the three-part form, 
and for the maintenance of a central 
repository. In lieu thereof, DOE will use 
a one-part comprehensive format to be 
completed and submitted by offerors as 
part of their proposal at the time of bid 
or proposal submission. The use of an 
annual representations and 
certifications submission procedure will 
remain as an option to DOE contracting 
activities, using the appropriate 
coverage in the FAR, as supplemented 
by the DEAR. 

This final rule is implemented in the 
DEAR as amended sections 914.201-5; 

915.406- 5; 952.215-71; and. 952.215-72. 
DEAR section 914.201-5, “Part IV— 
Representations and instructions,” 
which provides instructions concerning 
the use of the simplified three-part 
representations and certifications in 
sealed bidding, and DEAR section 

915.406- 5, “Part IV Representations and 
instructions,” governing negotiated 
acquisitions, are amended to implement 
the revised policies regarding the 
submission of representations and 
certifications by offerors. In addition, 
the solicitation provisions at DEAR 
section 952.215.71, “Simplified 
representations and certifications 
negotiated acquisition*' and DEAR 
sections 952.215-72, “simplified 
representations and certifications— 
sealed bid,” are removed as they are no 
longer necessary. 

A. Review Under Executive Order 12291 

This executive order, entitled “Federal 
Regulation," requires that certain 
regulations be reviewed by the Office of 
Management and Budget (0MB) prior to 


their promulgation. OMB Bulletin 8.5-7 
exempts all but certain types of 
procurement regulations from such 
review. This final rule does not involve 
any of the topics requiring review under 
the Bulletin and, accordingly, is exempt 
from such review. 

B. Review Under the Regulatory 
Flexibility Act 

This final rule was reviewed under 
the Regulatory Flexibility Act of 1980, 
Pub. L. 96-354, which requires 
preparation of a regulatory flexibility 
analysis for any rule which is likely to 
have significant economic impact on a 
substantial number of small entities. 
DOE certifies that this rule will not have 
a significant economic impact on a 
substantial number of small entities and, 
therefore, no regulatory flexibility 
analysis has been prepared. 

C. Review Under the Paperwork 
Reduction Act 

No new information collection or 
recordkeeping requirements are imposed 
by this rulemaking. Accordingly, no 
OMB clearance is required under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501, etseq.]. 

D. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of this rule would not represent a major 
Federal action having significant impact 
on the human environment under the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq. 
(1976)), or the Council on Environmental 
Quality Regulations (40 CFR parts 1500- 
1508), and the DOE Guidelines (40 CFR 
part 1021), and, therefore, does not 
require an environmental impact 
statement or an environmental 
assessment pursuant to NEPA. 

E. Review Under Executive Order 12612 

Executive Order 12612 requires that 
regulations, rules, legislation, and any 
other policy actions be reviewed for any 
substantial direct effects on States, on 
the relationship between the national 
government and the States, or in the 
distribution of power and 
responsibilities among the various levels 
of government. If there are sufficient 
substantial direct effects, then the 
executive order requires preparation of 
a federalism assessment to be used in 
all decisions involved in promulgating 
and implementing a policy action. 

Today’s final rule will implement 
certain policies and procedures set forth 
in the FAR relating to the methods used 
by Federal agencies to collect the 
representations and certifications of 
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offerors that are needed as part of the 
contract award process. States which 
contract with DOE will be subject to this 
rule. However, DOE has determined that 
this rule will not have a substantial 
direct effect on the institutional interests 
or traditional functions of the States. 

II. Public Comments 

Interested persons were invited to 
participate by submitting data, views, or 
arguments with respect to the DEAR 
amendments set forth in a NOPR 
published in the Federal Register (54 FR 
30569) on July 21,1989. Based upon the 
July 21,1989, publication date for the 
proposed rule, the public comment 
period closed on August 21,1989, a 
period of thirty-one (31) days. During 
this period. DOE received one comment 
from a university concerning the NOPR. 

The commenter did not object to, or 
otherwise take exception to, the 
proposed rule, and did not comment on 
any particular issue concerning the 
purpose or substance of the proposed 
amendments to the DEAR. Rather, the 
commenter commended DOE’s past 
efforts in implementing a simplified 
representations and certifications 
submission procedure, and, based upon 
the rationale expounded by DOE in the 
background information contained in 
the NOPR, expressed understanding at 
DOE’S decision to abolish its current 
procedures in favor of the FAR 
approach. The commenter did express a 
desire that DOE and other Federal 
agencies remain receptive to and 
continue to pursue approaches which 
could result in paperwork burden 
reductions on entities in the area of 
representations and certifications. 

DOE appreciates the concerns 
expressed by the commenter. However, 
due to the nature of the comments, no 
action or changes to the proposed rule 
by DOE are needed relating thereto. 

III. Other Changes 

This final rule contains minor editorial 
corrections to the text of the proposed 
rule due to errors discovered by DOE 
after publication of the proposed rule in 
the Federal Register. These 
nonsubstantive corrections do not 
change the intent or meaning of the rule. 

List of Subjects in 48 CFR Farts 914,915, 
and 952 

Government contracts. 

For the reasons set out in the 
preamble, parts 914, 915, and 952 of title 
48 of the Code of Federal Regulations 
are to be amended as set forth below. 


Issued in Washington, DC on February 21, 
1991. 

Berton J. Roth, 

Acting Director, Office of Procurement, 
Assistance and Program Management 

The regulations in 48 CFR chapter 9 
are amended as set forth below: 

1. The authority citation for parts 914, 
915, and 952 continues to read as 
follows: 

Authority: 42 U.S.C. 7254; 40 U.S.C. 486(c). 

PART 914—SEALED BIDDINGS 

2. Section 914.201-5 is amended by 
revising paragraph (a) to read as 
follows: 

914.201-5 Part IV—Representations and 
Instructions. 

(a) Section K, representations, 
certifications, and other statements of 
bidders, (1) The Office of Policy, Office 
of Procurement, Assistance and Program 
Management, will maintain a preprinted 
comprehensive one-part representations, 
certifications, and other statements 
package for use by contracting activities 
in solicitations. 

(2) DOE contracting activities may 
elect to use an annual representations 
and certifications submission procedure 
for sealed bidding, as authorized by 
FAR 14,213, subject to the requirements 
therein and to the requirements of 

915.406- 5(a){2). 

***** 

PART 915—CONTRACTING BY 
NEGOTIATION 

3. Section 915.406-5 is amended by 
revising paragraph (a) to read as 
follows: 

915.406- 5 Part IV—Representations and 
instructions. 

(a) Section K, representations, 
certifications, and other statements of 
offerors or quoters. (1) The Office of 
Policy, Office of Procurement, 

Assistance and Program Management, 
will maintain a preprinted 
comprehensive one-part representations, 
certifications, and other statements 
package for use by contracting activities 
in solicitations. 

(2) DOE contracting activities may 
elect to use an annual representations 
and certifications submission procedure 
for negotiated acquisitions, as 
authorized by FAR 15.407(i). 

(i) The decision to implement and use 
an annual representations and 
certifications submission procedure 
shall be made by the Head of the 
Contracting Activity for all contracting 
offices under the cognizance of the Head 
of the Contracting Activity. 


(ii) The use of an annual 
representations and certifications 
submission procedure should be 
considered in instances where a 
contracting activity issues numerous 
solicitations for like or similar supplies 
or services, thereby creating a si^ation 
where offerors would benefit from not 
having to complete and submit an 
individual comprehensive 
representation and certification package 
as part of each proposal submitted in 
response to the solicitations. 

(iii) If the contracting activity decides 
to use an annual representations and 
certifications submission procedure, it 
shall establish written procedures and 
responsibilities for requesting, receiving, 
storing, verifying, and updating offerors* 
annual submissions. 

(iv) The Head of the Contracting 
Activity may authorize the use of an 
effective period for offeror’s annual 
representations and certifications of 
greater than 1 year from the date of 
signatiire by the offeror; however, under 
no circumstances shall the effective 
perriod for the offeror’s annual 
representations and certifications 
exceed 3 years from the date of 
signature by the offeror. 
***** 

PART 952—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

952.215- 71 [Removed] 

4. Section 952.215-71 is hereby 
removed. 

952.215- 72 [ Removed] 

5. Section 952.215.72 is hereby 
removed. 

[FR Doc. 91-4634 Filed 2-26-91; 8:45 am] 
BILUNG CODE 6450-01-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 672 

[Docket No. 901199-1021] 

Groundfish of the Bering Sea and 
Aleutian Islands 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure to directed 
fishing in the Bering Sea. 

SUMMARY: The Director. Alaska Region, 
NMFS (Regional Director), is prohibiting 
directed fishing for pollock in the Bering 
Sea subarea. This action is necessary to 
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prevent exceeding the seasonal 
allocation of total allowable catch 
(TAG) for pollock in the Bering Sea 
subarea. Tlie intent of this action is to 
promote optimum use of groundfish 
while conserving pollock stocks. 

DATES: 12 noon, February 22,1991, 
Alaska local time (A.lt.), until 12 noon, 
June 1,1991. 

FOR FURTHER INFORMATION CONTACT: 

Andrew N. Smoker, Resource 
Management Specialist, NMFS, 907-586- 
7228. 

SUPPLEMENTARY INFORMATION: The 

Fishery Management Plan for the Bering 
Sea and Aleutian Islands Groundfish 
Fishery (FMP) governs the groundfish 
fishery in the exclusive economic zone 
in the Bering Sea and Aleutian Islands 
Area under the Magnuson Fishery 
Conservation and Management Act. The 
FMP was prepared by the North Pacific 
Fishery Management Council and was 
implemented by regulations appearing 
at 50 CFR 611.93 and part 675. 


The amount of a species or species 
group apportioned to a fishery is TAG. 
as defined at § 675.20(a)(2). Under 50 
CFR 675.20(a)(2)(ii), the TAG of pollock 
will be divided, after subtraction of 
reserves, into two allowances. The first 
allowance of 441,500 metric tons (mt) 
will be available for directed fishing 
from January 1 until noon, A.l.t., April 15 
(56 FR 6290, February 15,1991). Within 
any fishing year, unharvested amounts 
of the first allowance will be added to 
the second allowance, and harvests in 
excess of the first allowance will be 
deducted from the second allowance, 
which will become available at 12 noon, 
A.l.t, June 1. 

The Regional Director has determined 
that the catch of pollock in the Bering 
Sea subarea will reach 441,500 mt by 
February 22,1991. With this action the 
Regional Director is prohibiting directed 
fishing for pollock in the Bering Sea 
subarea, effective 12 noon, A.l.t, 
February 22,1991, to 12 noon, A.l.t., June 
1,1991. 


After the closure, in accordance with 
§ 675.20(h)(1), amounts of pollock 
retained on board a vessel in the Bering 
Sea subarea must be less than 20 
percent of the aggregated catch of the 
other fish or fish products retained at 
any particular time on the vessel during 
the same trip. 

Classification 

This action is taken under 50 CFR 
675.20 and is in compliance with 
Executive Order 12291. 

List of Subjects in 50 CFR Part 675 

Fish, Fisheries, Reporting and 
recordkeeping requirements. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: February 21.1991. 

Richard H. Schaefer, 

Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 

[FR Doc. 91-4568 Filed 2-22-91; 12:16 pm) 
BILLING CODE 3510-22'M 
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Proposed Rules 


Federal Register 
Vol. 56, No. 39 

Wednesday, February 27, 1991 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
Is to give interested persons an 
opportunity to participate In the rule 
making prior to the adoption of the final 
rules. 


DEPARI^ENT OF AGRICULTURE 

Animal and Plant Health inspection 
Service 

7 CFR Parts 318, 320, 330, 352, and 354 

[Docket 90-247] 

RiN: 0579-AA43 

User Fees 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION; Proposed rule. 

SUMMARY: We are proposing to amend 7 
CFR parts 320, 330, 352 and 354, to 
establish user fees for agriculUiral 
quarantine and inspection services we 
provide in connection with the arrival at 
ports in tlie customs territory of the 
United States of commercial vessels, 
commercial trucks, commercial railroad 
cars, and passengers on commercial 
aircraft Tliis action would implement 
section 2509 of the Food, Agriculture, 
Conservation and Trade Act of 1990 (21 
U.S.C. 136a} and section 1203 of the 
Omnibus Budget Reconciliation Act of 
1990 (Public Law 101-508}. 

We are also proposing to amend 7 
CFR parts 318 and 354, to establish user 
fees for agricultural quarantine and 
inspection services we provide in 
connection with the departure of 
passengers from Puerto Rico and Hawaii 
on certain domestic airline flights. 

The effect of these proposed 
regulations would be to require certain 
persons to pay fees for agircultural 
quarantine and inspection services. 
OATES: Consideration will be given only 
to comments received on or before 
March 14,1991. 

ADDRESSES: To help ensure that your 
comments are considered, send an 
original and three copies of Chief. 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, Room 866, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, MD 20782. Please state that 
your comments refer to Docket Number 
90-247. Comments received may be 


inspected at USDA, Room 1141, South 
Building, 14th and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Charles A. Havens, Chief Operations 
Officer. Port Operations, PPQ, APHIS, 
USDA, Federal Building, Room 635, 6505 
Belcrest Road, Hyattsville, MD 20782, 
301-436-8295. 

SUPPLEMENTARY INFORMATIOH: 
Background 

User Fees For International Inspection 
Services 

The Food, Agriculture, Conservation 
and Trade Act of 1990, as amended by 
the Omnibus Budget Reconciliation Act 
of 1990 (Budget Reconciliation Act), 
hereinafter referred to as the Farm Bill, 
authorizes the Secretary of Agriculture 
to prescribe and collect fees to cover the 
cost of providing certain agricultural 
quarantine and inspection services. The 
services are “agricultural quarantine 
and inspection services in connection 
with the arrival at a port in the customs 
territory of the United States,^ or the 
preclearance or preinspection at a site 
outside the customs territory of the 
United States, of an international 
passenger, commercial vessel, 
commercial aircraft, commercial truck, 
or railroad car” (section 2509 of the 
Farm Bill}. In this document we will 
refer to these ser\nces as AQI services. 

It should be noted the Farm Bill does 
not authorize the Secretary of 
Agriculture to charge a user fee for 
pedestrians or private vehicles entering 
the customs territory of the United 
States. 

The Farm Bill establishes a fund in the 
Treasury of the United States, known as 
the “Agricultural Quarantine Inspection 
User Fee Account” (the Account} for the 
Secretary of Agriculture to use for fees 
collected for AQI services. All fees 
collected for AQI services are to be 
deposited in the Account. Fees collected 
within a calendar quarter are to be 
deposited no later than 31 days after the 
close of that quarter. The Farm Bill 
further requires the Secretary of the 
Treasury to reimburse, from the 
Account, any appropriations accounts 
that incur costs associated with AQI 


* The Farm Bill defines “customs territory of the 
United States” as “[Ijhe 50 States, the District of 
Columbia, and Puerto Rico.” (§ 2509(f)(2)) 


services for which the Secretary of 
Agriculture is authorized to collect user 
fees, if the amoimts are provided in 
advance in appropriation acts. (See 
section 2509(a)(3)(B}(ii} of the Farm Bill) 

User Fees for Domestic Inspection 
Services 

In addition to specific authority we 
have under the Farm Bill, we also have 
general authority to collect user fees 
under 31 U.S.C. 9701 (the User Fee 
Statute). This statute states, in part, that: 

(a) It is the sense of the Congress that each 
service or thing of value provided by an 
agency * * * to a person (except a person 
on official business of the United States 
government) is to be self-sustaining to the 
extent possible. 

(b) The head of each agency * * • may 
prescribe regulations establishing the charge 
for a service or thing of value provided by the 
agency. 

Each agency must deposit fees 
collected pursuant to 31 U.S.C. 9701 into 
the Treasury of the United States. 

Under the User Fee Statute, we may 
charge for quarantine and inspection 
services we provide in connection with 
traffic departing certain domestic 
quarantine areas for other locations 
within the United States. Domestic 
quarantine areas are areas within the 
United States—Hawaii and Puerto 
Rico—which are quarantined because of 
the presence of various plant diseases or 
pests. Individuals and means of 
conveyance departing these areas for 
any other part of the United States are 
subject to inspection (see 7 CFR 318.13 
and 318.58). 

Under the Farm Bill we have authority 
to charge for AQI services “in 
connection with * * * preclearance” at 
a site outside the customs territory of 
the United States” for various persons 
and means of conveyance. Because the 
United States Virgin Islands (U.S. Virgin 
Islands) are outside the customs 
territory of the United States, we have 
authority under the Farm Bill to charge a 
user fee for AQI services provided 
certain persons and means of 
conveyance departing the U.S. Virgin 
Islands for other parts of the United 
States. Because Hawaii and Puerto Rico 
are within the customs area of the 
United States we do not have authority 
under the Farm Bill to charge a user fee 
for persons and means of conveyance 
departing Hawaii and Puerto Rico, our 
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other domestic quarantine areas, for 
other parts of the United States. 

Therefore, we are proposing to charge 
user fees in connection with Puerto Rico 
and Hawaii under authority of the User 
Fee Statute and user fees in connection 
with the U.S. Virgin Islands under 
authority of the Farm Bill. 

Fee Collection System 

In order to meet the deficit reduction 
goals emobided in the Budget 
Reconciliation Act, we need to offset 
AQI costs by approxinately $20 million 
in fees during fiscal year 1991. To do 
this, we must institute user fees 
beginning April 1,1991. The fees we 
propose to start collecting on that date 
include fees for inspection of certain 
international passengers and means of 
conveyance and certain domestic 
passengers. 

The Budget Reconciliation Act 
presumes that we can recover almost all 
AQI costs through user fees. As 
explained above, we have authority 
under the Farm Bill to impose certain 
user fees^ Under the User Fee Statute we 
have authority to impose certain other 
user fees. However, a portion of our AQI 
costs is attributable to pedestrian and 
private vehicular traffic entering the 
customs territory of the United States. 
Under the Farm Bill the Secretary of 
Agriculture has no authority to charge a 
user fee for pedestrians, though there is 
authority to charge passengers in private 
vehicles For practical reasons we are 
not proposing to charge private vehicle 
passengers a user fee. The cost of 
collecting user fees would be greater 
than the cost of the AQI services they 
receive. Therefore, to cover AQI costs 
we intend to seek an appropriation to 
cover our AQI costa which are 
attributable to pedestrians and private 
vehicular traffic. 

With regard to the user fees we are 
proposing, we have determined that we 
can begin collecting fees most efficiently 
if we utilize the United States Customs 
Service (Customs) and various 
commercial ticketing agents, such as 
commercial airlines and other 
transportation companies, to collect our 
fees for us. Customs currently collects 
their own user fees, and commercial 
ticketing agents and other transportation 
companies currently collect user fees for 
both Customs and the Immigration and 
Naturalization Service (INS),* They 
have existing collectiGn and 
disbursement systems, and they are 
experienced in the necessary 
procedures. 


* INS regulations conceniing user fees are In Title 
ft, Code of Federal Regulations. Part 286. 


In order to take full advantage of this 
situation, to make our porposed 
regulations effective more quickly, and 
to minimize the impact on affect^ 
parties by using existing fee cohection 
systems, we are modeling our proposed 
regulations concerning user fees for 
intemationat inspections on existing 
Customs regulations and practices.* 

Customs provides various services to 
persons and means of conveyance 
entering the customs territory of the 
United States. Customs, and airlines and 
other ticketing agents and transportation 
companies currently collect certain 
federal user fees. The persons and 
means of conveyance for which they 
collect fees include the persons and 
means of conveyance for which we are 
authorized to collect an agricultural 
quarantine and inspection user fee. In 
order to take advantage of these exis ting 
fee collection mechanisms, we are 
proposing to collect fees only for 
persons end means of conveyance 
entering the customs territory of the 
United States: (1) If they are subject to 
AHIS inspection and (2) Customs or INS 
user fees are currently collected for 
them. 

Similarly, we are proposing at this 
time to collect user fees for domestic 
inspection services we provide only if 
we are proposing to collect user fees for 
equivalent international inspection 
services. For example, we are not 
proposing at this time, as explained 
elsewhere in this document, to charge a 
user fee for commercial aircraft 
inspection. Therefore, we are not 
proposing at this time to charge a user 
fee for this service when performed 
domestically. 

We are also proposing to collect 
domestic user fees only in situations in 
which airlines and other ticketing agents 
or transport companies are already 
collecting or prepared to collect fees. 

We are doing this to take advantage of 
existing collection systems, and to make 
our user fees effective more quickly. We 
propose to amend 7 CFR part 354, which 
concerns overtime charges for various 
APHIS services, to require user fees. 

With some exceptions, the following 
means of conveyance or persons would 
be required to pay a fee when they enter 
the customs territory of the United 
States: 


® Customs regulations concerning user fees, are in 
Title 19, Code of Federal Regulations, Part 24. 
Pertinent Customs' statutory authority is in Title 10, 
United States Code | 56c. For additional 
infonnation concerning both Customs and INS user 
fees, see Travel Industry Tips * * * the collection 
process for Federal inspection fees. Department of 
the Treasury, U.S. Customs ServicOi Publication 
Number 529, November I9ft8. 


Commercial vessels of 100 net tons or 
more (see proposed 7 CFR 354.3(b)) 
Commercial trucks (see proposed 7 CFR 
354.3(c)) 

Loaded commercial railroad cars (see 
proposed 7 CFR 354.3Cd)) 

Passengers aboard commercial aircraft 
(see proposed 7 CFR 354.3(e)) 
Commercial aircraft passengers 
departing from Hawaii or EHierto Rica 
enroute to any portion of the United 
States would also be required to pay a 
user fee * (see proposed 7 CFR 
354.4(b)). 

We are not proposing to collect user 
fees for services in connection with 
commercial vessels of less than 100 net 
tons, and passengers aboard private 
aircraft, because the cost of collection 
would be greater than the amount 
collected, and very few such passengers 
and vessels are actually inspected. We 
are not proposing to coBect user fees for 
services in connection with empty 
commercial railroad cars because 
Customs charges only for loaded 
railroad cars. Customs developed this 
system at the request of the railroad 
industry. The fee charged for loaded 
railroad cars would be sufficient to 
cover the cost of inspecting empty 
railroad cars; 

As explained above, we are not 
proposing at this time to collect user 
fees from any persons or means of 
conveyance for whom there is no 
existing fee collection system. For that 
reason, though we have statutory 
authority under the Farmn Bill to do so, 
we are not proposing to collect fees at 
this time for services in connection with 
the arrival of commercial aircraft or for 
phytosanitary certification of 
agricultural products intended for export 
from the United States. For the same 
reason, though we have statutory 
authority under the User Fee Statute to 
do so, we are not proposing to collect 
fees at this time for inspection of 
commercial aircraft or vessels moving, 
from Hawaii or Puerto Rico to other 
portions of the United States, We do 
intend to propose user fees for these 
services and other services for which we 
have the authority to charge a user fee 
but which are not included in this 
proposal We anticipate that, if adopted, 
user fees for these additional services 


* Although Guam. American Samoa, the Northern 
Manana Islande, and the U,S. Virgin Islands are 
considered to be part of the United States for most 
purposes, they are not part of the “customs territory 
of the United States.”'’Dierefore. passengers on 
commeitdal aircraft departing btm Guam. 
American. Samoa, the Northern Mariana Islands, or 
the U.$. Virgin Islands for othw portions of the 
United States, would be considered Intemational 
passengers for the purposes of these regulations. 
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would be effective no later than October 
1.1991. 

With regard to user fees for 
international services, we are proposing 
to exempt some means of conveyance or 
persons from our proposed user fees. 
With the exceptions explained below, 
these exemptions all conform to 
exemptions already established by 
Customs to their user fees. We are 
proposing to adopt the same exemptions 
in part because Customs, or various 
ticketing agents or transportation 
companies, would, if our proposed user 
fees are adopted, collect fees for 
international agricultural quarantine 
and inspection services for us. Neither 
Customs nor the various ticketing agents 
or other transportation companies are 
prepared to collect fees other than from 
means of conveyance and persons from 
which they now collect fees. By 
adopting parallel exemptions, no 
additional recordkeeping systems need 
be implemented or developed. In the 
case of user fees for inspection services 
connected with travel from Hawaii or 
Puerto Rico, there are no existing fee 
collection systems other than those of 
commercial airlines and other agents 
issuing airline tickets. Therefore, with 
respect to traffic from these areas, we 
are only proposing to charge user fees 
for commercial aircraft passengers at 
this time. 

Exemptions, Prepayments, and 
Maximum Fees 

We are proposing to exempt 
passengers, commercial vessels, 
commercial trucks, commercial aircraft, 
and commercial railroad cars moving 
solely between the United States and 
Canada from paying user fees. These 
means of conveyance pose little animal 
or plant disease or pest risk to United 
States agriculture, and we do not 
provide AQI services for them. 

Therefore we do not believe a user fee is 
justified. 

We are also proposing to exempt 
foreign passenger vessels making at 
least three trips a week from a port in 
the United States to the high seas and 
returning to the same United States port 
without having touched any foreign port 
or place other than in Canada, or having 
taken on any stores other than in 
Canada. Similarly, any commercial 
railroad car would be exempt from the 
APHIS user fee if it is part of a train 
whose journey originates and terminates 
in the United States, and if the 
commercial railroad car was part of the 
train when the train departed the United 
States and no passengers boarded or 
disembarked, and no cargo was loaded 
or unloaded, from the railroad car while 
the train was within a country other 


than the United States. These means of 
conveyance pose little animal or plant 
disease or pest risk to United States 
agriculture, and we do not provide AQI 
services for them. Therefore, we do not 
believe a user fee is justified. 

Commercial aircraft passengers who 
are transiting the United States and not 
subject to inspection, and passengers on 
commercial aircraft who are returning to 
the United States without having 
touched a foreign port or place, other 
than Canada, would also be exempt. 
These passengers receive no AQI 
services from APHIS because they pose 
little animal or plant disease or pest risk 
to United States agriculture. We do not 
believe requiring them to pay a user fee 
is justified. 

We are also proposing to exempt 
tugboats, ferries, locomotives and 
cabooses. By themselves these means of 
conveyance pose little animal or plant 
disease or pest risk to United States 
agriculture. It is the commercial barges 
and commercial vessles they tow, and 
the commercial railroad cars they 
accompany, that may pose a risk to 
United States agriculture. Commercial 
barges, commercial vessels and 
commercial railroad cars are subject to 
inspection under our regulations, and we 
are proposing that they be required to 
pay a user fee. 

Vessels and aircraft used exclusively 
in the governmental service of the 
United States or a foreign government 
would be exempt from paying a user fee 
under our proposed regulations, as 
would foreign diplomats and passengers 
on commercial aircraft used exclusively 
in the governmental service of the 
United States government or a foreign 
government. Governments traditionally 
accord certain privileges to the property 
and representatives of other 
governments. One of these privileges is 
exemption from fees. With regard to 
means of conveyance, to qualify for the 
exemption, the means of conveyance 
could not be carrying any persons or 
merchandise for commercial purposes. 

We are also proposing to exempt 
vessels arriving in distress and 
passengers on aircraft making forced 
landings. In these situations, the means 
of conveyance and the passengers 
normally continue their journeys as soon 
as possible. Nothing m.ay be removed or 
brought on board a vessel in distress 
except passengers in need of medical 
attention or equipment and parts for 
repair. Passengers on aircraft making 
forced landings move to another 
departing aircraft or remain in the 
airport until their aircraft departs. In 
these circumstances, we believe there is 
little animal or plant disease or pest risk 
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to United States agriculture and we do 
not conduct AQI inspections. 

With regard to user fees for 
commercial aircraft passengers from 
Hawaii and Puerto Rico, we are 
proposing to exempt persons transiting 
Hawaii or Puerto Rico and subject to 
inspection under 7 CFR part 330. We are 
proposing to exempt these passengers 
because they would be charged a user 
fee under proposed § 354.3. 

We are also proposing to exempt 
diplomats and passengers departing on 
any aircraft used exclusively in the 
governmental service of the United 
States or a foreign government, for the 
same reasons explained above. 

Finally, we are proposing to exempt 
crew members on duty on commercial 
aircraft. These persons are not fare¬ 
paying passengers, but necessary for 
operation of the aircraft. Costs of 
providing service for inspection of crew 
members will be included in the fee that 
will be proposed at a later date for the 
inspection of commercial aircraft. 

With regard to user fee for 
international services, we are proposing 
a maximum fee for commercial vessels. 
We are also proposing to allow 
commercial trucks to purchase a decal 
covering an entire calendar year by 
paying an annual fee. No credit toward 
the annual fee would be given for 
payments made in connection with 
previous arrivals at a port in the 
customs territory of the United States. In 
addition, we are proposing that the user 
fee for commercial railroad cars could 
be paid for in advance on a yearly basis. 
As with commercial trucks, no credit 
would be given toward the yearly fee for 
payments made in connection with 
previous arrivals at a port in the 
customs territory of the United States. 

Customs has extensive experience 
collecting user fees from commercial 
trucks, commercial vessels, and for 
commercial railroad cars. Their 
experience shows that it is less 
expensive and more efficient to impose 
a cap on fees for commercial vessels 
and to allow prepayment of fees for 
commercial trucks and commercial 
railroad cars, than to attempt to collect 
and process a fee for each arrival. It is 
possible that individual means of 
conveyance might pay more in user fees 
if there were no maximum fee or 
prepayment provisions. Flowever, 
Customs’ experience is that the possible 
loss is more than offset by the savings of 
a more efficient collection system. 

Calculation of User Fees 

We are proposing to prescribe user 
fees which would cover the cost of AQI 
services. For each category of service, 
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we have estimated the annual number of 
passengers or means of conveyance that 
would be subject to inspection* 
including services relating to persons 
and means of conveyance which are 
exempt from paying the fee: Our 
estimates are based on Department of 
Transportation and Customs reports and 
on om* own Work Accomplishment 
Data. 

For each category of service, we have 
determined the total cost of providing 
AQl inspection service to that category. 
Included in the total cost are delivery 
costs, program support costs, and 
agency-level support costs. Delivery 
costs include, but are not limited to, 
employee salary and benefits, travel, 
purchase of specialized equipment, and 
all costs associated with maintaining 
field office. Program support costs 
include these same items at the regional 
and headquarters level, and include 
reimbursable agreements with Customs. 
Agency-level support costs include, but 
are not limited to, training, legislative 
and public affairs, regulatory 
enforcement, communications, postage, 
budget and accounting services, and 
payroll, purchasing, billing and 
collection services. We have also 
included administrative expenses we 
would incur by adopting these proposed 
regulations. 

We have also included in the 
proposed fee an amount which would 


provide for a reasonable balance in the 
Account The proposed fee is designed 
so that the balance would be one 
quarter of APHIS’S Agricultural 
Quarantine Inspection appropriation. 
Since the majority of the fees would be 
remitted in arrears, a sufficient balance 
must be maintained to meet current 
expenses. In addition, we believe that a 
balance of this size would be necessary 
to ensure that sufficient funds are 
available to carry out agricultural 
quarantine and inspection activities in 
cases in which the volume of fee-paying 
passengers and means of conveyance 
may deivate from the anticipated 
volume upon which our fees are based. 
The anticipated volume of activity could 
fluctuate greatly due to changes in travel 
and trade. The balance would also be 
used to offset any uncollectible debts 
that result when clients are unwilling or 
unable to pay for our services. We 
would monitor the balance closely and 
propose adjustments in our fees as 
necessary to ensure a reasonable 
balance. 

Our final step in calculating our 
proposed fees was to divide the sum of 
the cost of providing service and the 
amoimt necessary to maintain a 
reasonable balance in each service 
category by the anticipated number of 
passengers or means of conveyance 
subject to inspection, thereby arriving at 
a “raw” fee. To determine the fees we 
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are proposing to charge, we raised the 
“raw” fees up to the next whole dollar. 
We did this to simplify collection and 
accounting. We realize that rounding to 
the next whole dollar adds to the 
balance in the Account. The magnitude 
of this additional amount varies by 
category of service in the fees we are 
proposing at this time, and would vary 
similariy in fees we intend to propose in 
the future, if the same technique were 
used. We would monitor the effects of 
rounding to the next whole dollar on 
balances in the Account and propose 
adjustments in the fees as necessary. 
Such adjustments could include setting 
the fee at levels other than whole 
dollars. We invite comments specifically 
addressing the advantages and 
disadvantages of the rounding 
technique. 

Below is a table showing the 
categories of service, the cost of 
providing service plus a reasonable 
balance in each category, the number of 
meaais of conveyance or persons subject 
to inspection in each category (labeled 
“volume”), the “raw" fee, and the 
proposed fee. Additional supporting 
data and computations are available for 
inspection at the Animal and Plant 
Health Inspection Service, Room 245, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, Maryland, between 8 a.m. 
and 4:30 p.m., Monday through Friday. 


Aetlvity/category 

Total cost plus 
balance 
(thousands) 

Volume 

”Raw’‘ fee 

Proposed fee 

Airport Operations: 

Intemaliorial passengers.,_,. . 

$43,401 

t3,999 

22.994 

1,865 

884 

25,087,291 

9,130,919 

42.273 

1,362,000 

134,654 

$1,73 

1.53 

$2.00 

IDomestic passengers.. 

2.00 

Maritime Operations: 

543,93 

544.00 

Land Border Operations: 

Trucks *.......... 

1,37 

2.00 

Railroad cars ®... . 

6.56 

7.00 



> As explained in this document the user fee for commerciaJ vessels is ’^capped” at 15 times the fee for each amvai. 
^ As explained in this document the user fee for commercial trucks may be prepaid on a calendar year basis. 

® As explained In this document the user fee for commercial railroad cars may be prepaid on a calendar year basis. 


Whatever fees may be adopted would 
be periodically reexamined and any 
further adjustments necessary to reflect 
costs of providing AQI services would 
be included in a future rulemaking 
proceeding. 

The user fees for means of 
conveyance would cover inspection of 
cargo and related services if: (1) such 
services occur during regular hours of 
service (0800-1630, Monday through 
Friday); or (2) inspection of the cargo is 
concurrent with Inspection of the means 
of conveyance, Owners^ of cargo may 


request inspection outside of regular 
hours of service and pay reimbursable 
overtime under 7 CFR 354.1. 

Remittance and Statement Procedures 

The remittance and statement 
procedures were developed by Customs 
through consultation with commercial 
railroads and their representatives, with 
commercial airline companies and their 
representatives, and with other affected 
parties. The procedures and the 
information required are needed to 
ensure that the correct user fees are 
collected and remitted in full in a timely 


manner. The requirements, including the 
taxpayer identification number, are also 
needed to ensure that the fees are 
properly credited. The system has 
worked well for Customs. Therefore, we 
are proposing the same system. 

Compliance 

Under these proposed regulations, we 
must rely on others to collect and remit 
fees for us. However, we are responsible 
for ensuring that the fees collected are 
correct and that they are remitted in full 
and in a timely manner. To ensure this, 
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we are proposing that the party 
(Customs, ticketing agents, or 
transportation companies) responsible 
for collecting and remitting fees must 
allow APHIS personnel to verify the 
accuracy of the fees collected and 
remitted, and otherwise determine 
compliance with the statute and 
regulations. We are also proposing to 
require that whoever is responsible for 
making fee payments must advise us of 
the name, address, and telephone 
number of a responsible officer who is 
authorized to verify fee calculations, 
collections, and remittances. In addition, 
we are also proposing to require that we 
be promptly notified of any change in 
that information. 

Miscellaneous Provisions 

The regulations contain several 
sections where addresses are to be 
inserted. They are: § 354.3 (d)(5), (d)(6) 
and (d)(7); § 354,3 (e)(6) (ii) through (iv), 
(e)(7), and (e)(8), § 354.4 (b)(6) (i) through 
(iv), and (b)(8). 

We do not have the addresses at this 
time. However, if these proposed 
regulations are adopted, we will insert 
the correct addresses in the final rule. 

Miscellaneous Amendments 

Title 7 contains many provisions 
which state that services of an inspector 
will be provided without charge. 
However, if this proposed rule is 
adopted as a final rule, that would no 
longer be true in all cases. Therefore, we 
are proposing to amend the following 
sections to clarify that a user fee is 
payable under certain circumstances: 

§§ 318.13-15, 318.58-15, 318.82-3, 320.7, 
330.107, and 352.14. 

Many of the regulations in Title 7, 
Code of Federal Regulations, deal with 
inspection services. Most of these 
regulations have virtually identical 
provisions referring to inspection 
services provided during regularly 
scheduled hours of duty and at the 
regular place of duty. Regardless of their 
wording, these provisions are all 
interpreted and enforced in a uniform 
manner. However, § 320.7 does not 
include this reference. We believe all 
the provisions should be as uniform as 
possible. Therefore, we propose to 
amend § 320.7 to add a reference to 
regularly scheduled hours of duty at the 
regular place of duty. 

We also propose to delete § 320.9 
from Title 7, Code of Federal 
Regulations. This section provides that 
railroad cars and other vehicles from 
Mexico may be disinfected in 
government-owned facilities in the 
United States. However, no such 
facilities exist, and we do not anticipate 
that any will be established in the 


foreseeable future. Therefore, this 
section of the regulations is unnecessary 
and misleading. 

Public Comment Date 

James W, Glosser, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that this 
rulemaking proceeding should be 
expedited by allowing a 15-day 
comment period on this proposal. In 
order to meet the deficit reduction goals 
embodied in the Budget Reconciliation 
Act we need to collect approximately 
$20 million in fees during fiscal year 
1991. To do this, we must institute user 
fees beginning April 1,1991. A shortened 
comment period is necessary to allow 
for timely consideration of comments, 
and publication and implementation of a 
final rule. 

Executive Order 12291 and Regulatory 
Flexibility Act Analysis 

We are proposing this rule in 
conformance with Executive Order 
12291, and we have determined that it 
may be a “major rule“ within the broad 
intent of the Executive Order. Based on 
preliminary information compiled by the 
Department, it appears that the 
proposed action may have an effect on 
the economy of more than $100 million. 

This effect is mainly due to the direct 
increase in costs to various persons 
created by imposition of the proposed 
user fees. Various persons are currently 
subsidized by the taxpayers in general, 
in that those who benefit from AQI 
services do not directly pay for the 
services. Requiring persons to pay a fee 
for AQI services would eliminate the 
subsidy, general appropriations from 
taxes would no longer be needed, and 
costs to taxpayers in general would be 
reduced. 

Our preliminary regulatory impact 
analysis indicates that the 
implementation of user fees for AQI 
services would result in total savings to 
domestic taxpayers of about $95 million 
per year, a discounted value of about 
$396 million over five years. Total public 
administrative costs to Customs and the 
Department associated with fee 
collection are estimated to be about $3 
million per year, a discounted value of 
about $12 million over five years. 

The implementation of user fees on 
travel into the customs territory of the 
United States is expected to save 
domestic taxpayers about $50 million a 
year, or a total discounted savings of 
$209 million over five years. For 
domestic travel, taxpayer savings per 
year are estimated to be about $18 
million, a discounted value of $76 
million over five years. Deadweight 
losses (losses associated with decreases 


in air travel resulting from the fees) are 
estimated to be $16,532 ($68,936 
discounted over five years) for travel 
into the customs territory of the United 
States and $34,927 (discounted cost of 
$145,641) for domestic travel. 
Administrative costs to Customs and the 
Department for implementing these user 
fees are estimated to be about $2 million 
per year ($9 million discounted over five 
years). 

User fees on commercial trucks, 
railroad cars, and vessels are expected 
to result in total savings to taxpayers of 
about $27 million a year (about $3 
million from trucks, $1 million for 
railroad cars, and $23 million for 
vessels). The discounted savings over 
five years are $11 million, $4 million and 
$96 million, respectively. Administrative 
costs for these fees are estimated to be 
less than $1 million per year, a 
discounted value of about $3 million 
over five years. 

The proposed action may also have a 
significant economic impact on a 
substantial number of small entities. 
However, we do not currently have all 
the data necessary for a comprehensive 
analysis of the effects of this rule on 
small entities, and we invite comments 
on these impacts. In particular, we are 
interested in determining the number of 
small entities which may incur costs 
associated with reporting requirements 
for user fees. We are particularly 
interested in the following entities: (1) 
air or sea travel agents or tour 
wholesalers; (2) truck owners or 
operators who haul agricultural and 
non-agricultural commodities from 
Mexico; and (3) importers of agricultural 
and non-agricultural commodities from 
Mexico. 

Our preliminary Regulatory Impact 
Analysis is available for inspection at 
USDA, room 1141, South Building, 14th 
Street and Independence Avenue SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays, or by telephoning (202) 
382-1368. 

Paperwork Reduction Act 

In accordance with section 3507 of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), the information 
collection provisions that are included 
in this proposed rule have been 
submitted for approval to the Office of 
Management and Budget. Your written 
comments will be considered if you 
submit them to the Office of Information 
and Regulatory Affairs, OMB, Attention: 
Desk Officer for APHIS, Washington, 

DC 20503. You should submit a duplicate 
copy of your comments to: (1) Chief, 
Regulatory Analysis and Development. 
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PPD, APHIS, USDA. room 866, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, MD 20782 and (2] Clearance 
Officer, OIRM, USDA, room 404-W, 14th 
Street and Independence Avenue SW., 
Washington, DC 20250. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 

Lists of Subjects 

7 CFR Part 318 

Agricultural commodities, Guam, 

Plant diseases, Plant pests, Plants 
(Agriculture), Puerto Rico, Quarantine, 
Transportation, Virgin Islands, Hawaii. 

7 CFR Part 320 

Agricultural commodities, Imports, 
International boundaries, Mexico, Plant 
diseases, Plant pests. Plants 
(agriculture), Quarantine, 

Transportation. 

7 CFR Part 330 

Customs duties and inspection, 
Garbage, Imports, Plant diseases, Plant 
pests. Plants (agriculture). Quarantine, 
Soil, stone and quarry products. 
Transportation. 

7 CFR Part 352 

Agricultural commodities. Customs 
duties and inspection, Imports, Plant 
diseases, Plant pests. Plants 
(agriculture), Postal Service, Quarantine, 
Transportation. 

7 CFR Part 354 

Agricultural commodities. Exports, 
Government employees, Imports, Plants 
(agriculture). Quarantine, 
Transportation. 

Accordingly, we are proposing to 
amend 7 CFR parts 318, 320, 330, 352 and 
354 as follows: 

PART 318—HAWAIIAN AND 
TERRITORIAL QUARANTINE NOTICES 

1. The authority citation for part 318 
would be revised to read as follows: 

Authority: 7 U.S.C. 150bb, 150dd, ISOee. 
150ff, 161.162,164a, 167; 31 U.S.C. 9701; 7 
CFR 2.17, 2.51, and 371.2(c]. 

§318.13>15 [Amended] 

2. In part 318, Subpart—Hawaiian 
Fruits and Vegetables, at the end of the 
first sentence of § 318.15-15 the period 
would be removed and **, unless a user 
fee is payable under § 354.4 of this 
chapter.*’ added in its place. 


§ 318.58-15 [Amended] 

3. In part 318, Subpart—Fruits and 
Vegetables from Puerto Rico or Virgin 
Islands, at the end of the first sentence 
of § 318,58-15 the period would be 
removed and unless a user fee is 
payable under § § 354.3 or 354.4 of this 
chapter.” added in its place. 

PART 320—MEXICAN BORDER 
REGULATIONS 

4. The authority citation for part 320 
would be revised to read as follows: 

Authority: 7 U.S.C, 149 and loOee; 21 U.S.C. 
136 and 136a; 31 U.S.C. 9701; Sec. 1203, Pub. 

L. 101-508; 7 CFR 2.17, 2.51, and 371.2(c). 

§320.7 [Amended] 

5. In § 320.7, at the end of the last 
sentence the period would be removed 
and the following would be added in its 
place: “all costs incident to entry, 
opening, and cleaning shall be paid by 
the owner or agent in charge. Services of 
the inspector during regularly assigned 
hours of duty at the usual places of duty 
shall be furnished without cost to the 
person requesting the services, unless a 
user fee is payable under § 354.3 of this 
chapter.” 

§320.9 [Removed] 

§ 320.10 [Redesignated as § 320.9] 

6. In part 320, § 320.9 would be 
removed and § 320,10 would be 
redesignated § 320.9. 

PART 330—FEDERAL PLANT PEST 
REGULATIONS; GENERAL; PLANT 
PESTS; SOIL, STONE, AND QUARRY 
PRODUCTS; GARBAGE 

7. The authority citation for part 330 
would be revised to read as follows; 

Authority: 7 U.S.C. 147a, 150bb, 150dd- 
ISOff, 161,162,164a. 450, 2260; 19 U.S.C. 1306; 
21 U.S.C. 111. 114a: 138 and 136a; 31 U.S.C. 
9701; 42 U.S.C. 4331, 4332; § 1203, Pub. L. 101- 
508; 7 CFR 2.17, 2.51. and 371.2(c). 

8. Section 330.107 would be revised to 
read as follows: 

§330.107 Costs. 

All costs (including those incurred 
under § 330.106 of this part by the 
government or the owner) incident to 
the inspection, handling, cleaning, 
safeguarding, treating, or other disposal 
of means of conveyance or products, 
articles, or plant pests under this part 
shall be borne by the owner. Services of 
the inspector during regularly assigned 
hours of duty at the usual places of duty 
shall be furnished without cost to the 
person requesting the services, unless a 
user fee is payable under § 354.3 of this 
chapter. 

Cross Reference: See note following 
§ 330.105. 


PART 352—PLANT QUARANTINE 
SAFEGUARD REGULATIONS 

9. The authority citation for part 352 
would be revised to read as follows: 

Authority: 7 U.S.C. 149.150bb, 150dd. 150ff. 
154,159,160,162, and 2260; 21 U.S.C. 136 and 
136a; 31 U.S.C. 9701; § 1203, Pub. L. 101-508; 7 
CFR 2.17, 2.51, and 371.2(c). 

10 Section 352.14 would be revised to 
read as follows: 

§352.14 Costs. 

All costs incident to the inspection, 
handling, safeguarding, or other disposal 
of prohibited or restricted products or 
articles under the provisions in this part 
shall be borne by the owner. Services of 
the inspector during regularly assigned 
hours of duty at the usual places of duty 
shall be furnished without cost to the 
person requesting the services, unless a 
user fee is payable under § 354.3 of this 
chapter. 

PART 354—OVERTIME SERVICES 
RELATING TO IMPORTS AND 
EXPORTS; AND USER FEES FOR 
CERTAIN INSPECTION SERVICES 

11. The authority citation for part 354 
would be revised to read as follows: 

Authority: 7 U.S.C. 2260, 21 U.S.C. 138 and 
136a; 31 U.S.C. 9701, 49 U.S.C. 1741; 1203, Pub. 
L. 101-508; 7 CFR 2.17, 2.51. and 371.2(c). 

12. The heading of part 354 would be 
revised to read as set forth above. 

13. Part 354 would be amended by 
adding new § § 354.3 and 354.4 to read 
as follows: 

§ 354.3 User fees for certain international 
services. 

(a) Definitions. Whenever in this 
section the following terms are used, 
unless the context otherwise requires, 
they shall be construed, respectively, to 
mean: 

APHIS. The Animal and Plant Health 
Inspection Service of the United States 
Department of Agriculture. 

Arrival. Arrival at a port of entry in 
the customs territory of the United 
States, or at any place served by a port 
of entry as specified in 19 CFR 101.3. 

Calendar year. The period from 
January 1 to December 31, inclusive, of 
any particular year. 

Commercial railroad cor. A railroad 
car used or capable of being used for 
transporting property for compensation 
or hire. 

Commercial truck. A self-propelled 
vehicle, designed and used for 
transporting property for compensation 
or hire. Empty trucks and truck cabs 
without trailers fitting this description 
are included. 
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Commercial vessel Any watercraft or 
other contrivance used or capable of 
being used as a means of transportation 
on water to transport property for 
compensation or hire, with the 
exception of any aircraft or ferry. 

Customs, The United States Customs 
Service, United States Department of the 
Treasury. 

Customs territory of the United 
States, The 50 States, the District of 
Columbia, and Puerto Rico. 

Person. An individual, corporation, 
partnership, trust, association, or any 
other public or private entity, or any 
officer, employee, or agent thereof. 

(b) Fee for inspection of commercial 
vessels of 100 net tons or more. (1) 
Except as provided in paragraph (b)(2) 
of this section, the master, licensed deck 
officer, or purser of any commercial 
vessel which is subject to inspection 
under part 330 of this chapter or 9 CFR 
chapter I. subchaper D, and which is 
either required to make entry at the 
customs house under 19 CFR 4.3 or is a 
United States-flag vessel proceeding 
coastwises under 19 CFR 4.85, shall, 
upon arrival, proceed to Customs and 
pay an APHIS user fee. The APHIS user 
fee is $544 for each arrival, not to 
exceed 15 times that amount in a 
calendar year. The APHIS user fee shall 
be collected at each port or arrival. 

(2) The following categories of 
commercial vessels are exempt from 
paying an APHIS user fee: 

(i) Foreign passenger vessels making 
at least three trips a week from a port in 
the United States to the high seas 
(including “cruises to nowhere**) and 
returning to the same port in the United 
States, not having touched any foreign 
port or place other than in Canada, or 
taken on any stores other than in 
Canada; 

(ii) Any vessel which, at the time of 
arrival, is being used solely as a tugboat; 

(iii) Vessels used exclusively in the 
governmental service of the United 
Stales or a foreign government, 
including any agency or political 
subdivision of the United States or a 
foreign government, so long as the 
vessel is not carrying persons or 
merchandise for commercial purposes; 

(iv) Vessels arriving in distress or to 
take on bunkers, sea stores, or ship’s 
stores; 

(v) Tugboats towing vessels on the 
Great Lakes; and 

(vi) Any vessel which sails only 
between United States and Canadian 
ports. 

(c) Fee for inspection of commercial 
trucks. (1) Except as provided in 
paragraph (c)(2) of this section, the 
driver or other person in charge of a 
commercial truck which is entering the 


customs territory of the United States 
and which is subject to inspection under 
part 330 of this chapter or under 9 CFR, 
chapter I. subchapter D, must, upon 
arrival, proceed to Customs and pay an 
APHIS user fee. The APHIS user fee is 
$2 for each arrival. 

(2) The following categories of 
commercial trucks are exempt from 
paying an APHIS user fee: 

(i) Trucks entering the customs 
territory of the United States from 
Canada. 

(ii) [Reserved] 

(3) Prepayment. 

(1) The owner or operator of a 
commercial truck, 7 /entering the 
customs territory of the United States 
from Mexico and applying for a prepaid 
customs permit for a calendar year, 
must apply for a prepaid APHIS permit 
for the same calendar year. Applicants 
must apply to Customs for prepaid 
permits.^ The following information, 
together with payment of an amount 20 
times the APHIS user fee for each 
arrival, must be provided: 

(A) Vehicle make, model, and model 
year. 

(B) Vehicle Identification Number 
(VIN). 

(C) License numbers issued by state, 
province, or country. 

(D) Owner’s name and address. 

(ii) No credit toweard the prepaid 

APHIS permit will be given for user fees 
paid for individual arrivals. 

(d) Fee for inspection of commercial 
railroad cars. (1) Except as provided in 
paragraph (d)(2) of this section, an 
APHIS user fee will be charged for each 
loaded commercial railroad car which is 
subject to inspection under part 330 of 
this chapter or under 9 CFR chapter I, 
Subchapter D, upon each arrival in the 
customs territory of the United States. 
The railroad company receiving a 
commercial railroad car in interchange 
at a port of entry or, barring interchange, 
the company moving a car in line haul 
service into the customs territory of the 
United States, is responsible for paying 
the APHIS user fee. The APHIS user fee 
is $7 for each arrival of a loaded 
commercial railroad car, or, if the 
APHIS user fee is prepaid for all arrivals 
of a commercial railroad car during a 
calendar year, an amount 20 times the 
APHIS user fee for each arrival. 

(2) The following categories of 
commercial railroad cars are exempt 
from paying an APHIS user fee: 

(i) Commercial railroad cars entering 
the customs territory of the United 
States from Canada; 


‘ Applicants should refer to Customs Service 
regulations (19 CFR Part 24} for specific instructions. 


(ii) Any commercial railroad car that 
is part of a train whose journey 
originates and terminates in the United 
States, if— 

(A) The commercial railroad car is 
part of the train when the train departs 
the United States; and 

(B) No passengers board or disembark 
from the commercial railroad car, and 
no cargo is loaded or unloaded from the 
commercial railroad car, while the train 
is within any country other than the 
United States; and 

(iii) Locomotives and cabooses. 

(3) Prepayment. 

(i) Railroad companies may, at their 
option, prepay the APHIS user fee for 
each commercial railroad car for a 
calendar year. This payment must be 
remitted in accordance with the 
provisions of paragraph (d)(5) of this 
section. 

(ii) No credit toward the calendar year 
APHIS user fee will be given for APHIS 
user fees paid for individual arrivals. 

(4) Remittance and statement 
procedures. The Association of 
American Railroads (AAR), and the 
National Railroad Passenger 
Corporation (AMTRAK), shall file 

monthly statements with- 

within 60 days after the end of each 
calendar month. Each statement shall 
indicate: 

(i) The number of loaded commercial 
railroad cars entering the customs 
territory of the United States from 
Mexico during the relevant period; 

(ii) *rhe number of those commercial 
railroad cars pulled by each railroad 
company; and 

(iii) The total monthly APHIS user fee 
due from each railroad company. 

(5) Individual railroad companies 
shall remit the fees calculated by AAR, 
and AMTRAK shall remit the fees it has 
calculated, within 60 days after the end 
of each calendar month in which 
commercial railroad cars entered the 
customs territory of the United Stats. 
Monthly statements must be sent to 
_, and fees must be remitted to 


(6) Compliance. AAR, AM’TRAK, and 
each railroad company responsible for 
making fee payments must allow APHIS 
personnel to verify the accuracy of fees 
collected and remitted and othewise 
determine compliance with 21 U.S.C. 
136a and this paragraph. The AAR, 
AMTRAK, and each railroad company 
responsible for making fee payments 

must advise the_of the name, 

address, and telephone number of a 
responsible officer who is authorized to 
verify fee calculations, collections, and 
remittances_must be 
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promptly notified of any changes in the 
identifying information submitted. 

(e) Fee for inspection of international 
passengers. (1) Except as specified in 
paragraph (e)(2) of this section, each 
passenger aboard a commercial aircraft 
who is subject to inspection under Part 
330 of this chapter or 9 CFR, chapter I, 
subchapter D, on arrival within the 
customs territory of the United States 
from a place outside of the customs 
territory of the United States must pay 
an APHIS user fee. The APHIS user fee 
is $2 for each arrival. 

(2) The following categories of 
passengers are exempt from paying an 
APHIS user fee: 

(i) Passengers arriving from Canada 
whose journey originates in Canada; 

(ii) Crew members who are on duty on 
a commercial aircraft; 

(iii) Diplomats, except for United 
States diplomats, who can show that 
their names appear on the accreditation 
listing maintained by the United States 
Department of State. In lieu of such 
listing an individual diplomat may 
present appropriate proof of diplomatic 
status to include possession of a 
diplomatic passport or visa, or 
diplomatic identification card issued by 
a foreign government; 

(iv) Passengers departing and 
returning to the United States without 
having touched a foreign port or place 
other than Canada; 

(v) Passengers arriving on any 
commercial aircraft used exclusively in 
the governmental service of the United 
States or a foreign government, 
including any agency or political 
subdivision of the United States or a 
foreign government, so long as the 
aircraft is not carrying persons or 
merchandise for commercial purposes. 
Passengers on commercial aircraft under 
contract to the United States 
Department of Defense (DOD) are 
exempted if they have been precleared 
abroad under the joint DOD/APHIS 
Military Inspection Program; 

(vi) Persons arriving on an aircraft due 
to an emergency or forced landing when 
the original destination of the aircraft 
was a foreign port; and 

(vii) Persons transiting the United 
States and not subject to inspection. 

(3) APHIS user fees shall be collected 
under the following circumstances: 

(i) When through tickets or travel 
documents are issued indicating travel 
to the customs territory of the United 
States which originates in any location 
other than Canada; 

(ii) When through tickets or travel 
documents are issued in Canada 
indicating an arrival in the customs 
territory of the United States following a 
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stopover (layover) in a location other 
than Canada; and 

(iii) When passengers arrive in the 
customs territory of the United States in 
transit from a location other than 
Canada and are inspected by APHIS. 

(4) Collection of fees. 

(i) Any person who issues tickets or 
documents for transportation on or after 
April 1,1991, is responsible for 
collecting the APHIS user fee from all 
passengers transported into the customs 
territory of the United States to whom 
the APHIS user fee applies. 

(A) Tickets or travel documents must 
be marked by the person who collects 
the APHIS user fee to indicate that the 
required APHIS user fee has been 
collected from the passenger. Markings 
must be in accordance with the 
procedures set forth in the ARC Industry 
Agents Handbook, the SATO Ticketing 
Handbook, or compatible procedures set 
forth in the operations manual of the 
person who collects the APHIS user fee. 

(B) If the APHIS user fee applies to a 
passenger departing from the United 
States and if the passenger’s tickets or 
transportation document do not reflect 
collection of the APHIS user fee at the 
time of issuance, then the carrier 
transporting the passenger from the 
United States must collect the APHIS 
user fee upon departure. 

(5) Remittance and statement 
procedures. 

(i) The carrier whose ticket stock or 
document for transportation reflects 
collection of the APHIS user fee must 
remit the fee to APHIS. The travel agent, 
tour wholesaler, or other entity, which 
issues its own non-carrier related ticket 
or document for transportation to a 
passenger who is subject to an APHIS 
user fee under this part, must remit the 
fee to APHIS, unless by contract the 
carrier will remit the fee. 

(ii) APHIS user fees must be remitted 

to-, for receipt no later than 

31 days after the close of the calendar 
quarter in which the APHIS user fees 
were collected. Late payments will be 
subject to interest, penalty, and handling 
charges as provided in the Debt 
Collection Act of 1982 (31 U.S.C. 3717). 
Refunds by a remitter of APHIS user 
fees collected in conjunction with 
unused tickets or documents for 
transportation should be netted against 
the next subsequent remittance. 

(iii) At the same time a remittance is 
submitted, the remitter must mail a 

written statement to_The 

statement must include the following 
information: 

(A) Name and address of the party 
remitting payment; 

(B) Taxpayer identification number of 
the party remitting payment; 


(C) Calendar quarter covered by the 
payment; and 

(D) Amount collected and remitted. 

(iv) Remittances must be made by 

check or money order, payable in United 
States dollars, through a United States 
bank, to “The Animal and Plan Health 
Inspection Service.” 

(6) Carriers contracting with the 
United States-based wholesalers are 

responsible for notifying_of 

all flights contracted, the number of 
spaces contracted for, and the name, 
address, and taxpayer identification 
number of the tour wholesaler, all 
within 31 days after the close of the 
calendar quarter in which such a flight 
occurred, 

(7) Compliance. Each carrier, travel 
agent, tour wholesaler, or other entity 
subject to this section, must allow 
APHIS personnel to verify the accuracy 
of the APHIS user fees collected and 
remitted and to otherwise determine 
compliance with the 21 U.S.C. 136a and 
this paragraph. Each carrier, travel 
agent, tour wholesaler, or other entity 

must advise_of the name, 

address, and telephone number of a 
responsible officer who is authorized to 
verify fee calculations, collections, and 

remittances_must be 

promptly notified of any changes in the 
identifying information submitted. 

§ 354.4 User fees for certain domestic 
services. 

(a) Definitions. Whenever in this 
section the following terms are used, 
unless the context otherwise requires, 
they shall be construed, respectively, to 
mean: 

APHIS. The Animal and Plant Health 
Inspection Service of the United States 
Department of Agriculture. 

Calendar year. The period from 
January 1 to December 31, inclusive, of 
any particular year. 

Departure. Departure from Hawaii or 
Puerto Rico for any other location within 
the United States. 

Person. An individual, corporation, 
partnership, trust, association, or any 
other public or private entity, or any 
officer, employee, or agent thereof. 

(b) Fee for inspection of commercial 
aircraft passengers from Hawaii and 
Puerto Rico. (1) Except as set forth in 
paragraph (b)(2) of this section, each 
passenger aboard a commercial aircraft 
who is subject to inspection under 

§ 318.13-8 or § 318.59-8 of this chapter 
must pay an APHIS user fee. The APHIS 
user fee is $2 for each departure for 
passengers departing Hawaii or Puerto 
Rico. 
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(2) The following categories of 
passengers are exempt from paying a 
user fee: 

(i) Crew members who are on duty on 
a commercial aircraft. 

(ii) Diplomats, except for United 
States diplomats, who can show that 
their names appear on the accreditation 
listing maintained by the United States 
Department of State. In lieu of such 
listing an individual diplomat may 
present appropriate proof of diplomatic 
status to include possession of a 
diplomatic passport or visa, or 
diplomatic identification card issued by 
a foreign government. 

(iii) Persons departing as passengers 
on any aircraft used exclusively in the 
governmental service of the United 
States or a foreign government, 
including any agency or political 
subdivision of the United States or a 
foreign government, so long as the 
aircraft is not carrying persons or 
merchandise for commercial purposes. 

(iv) Persons transiting Hawaii or 
Puerto Rico and subject to inspection 
under part 330 of this chapter. 

(3) Fees shall be collected when 
tickets or travel documents are issued 
indicating travel from Hawaii or Puerto 
Rico, to or through any other State, 
Commonwealth or Territory of the 
United States other than Guam. 

(4) Collection of fees. Any person who 
issues tickets or documents for 
transportation on or after April 1,1991, 
is responsible for collecting the APHIS 
user fee from all passengers to whom 
the APHIS user fee applies. 

(i) Tickets or travel documents must 
be marked by the collector to indicate 
that the required APHIS user fee has 
been collected from the passenger. 
Markings must be in accordance with 
the procedures set forth in the ARC 
Industry Agents Handbook, the SATO 
Ticketing Handbook, or compatible 
procedures set forth in the operations 
manual of the person who collects the 
user fee. 

(ii) If the APHIS user fee applies to a 
passenger departing from Hawaii or 
Puerto Rico, and if the passenger’s 
tickets or transportation document do 
not reflect collection of the APHIS user 
fee at the time of issuance, then the 
carrier transporting the passenger must 
collect the fee upon departure. 

(5) Remittance and statement 
procedures. 

(i) The carrier whose ticket stock or 
document for transportation reflects 
collection of the APHIS user fee must 

remit the fee to__ The travel 

agent, tour wholesaler, or other entity, 
which issues its own non-carrier related 
ticket or document for transportation to 
a passenger who is subject to an APHIS 


user fee under this part, must remit the 

fee to__ unless by contract the 

carrier will remit the fee. 

(ii) APHIS user fees must be remitted 

to_, for receipt no later than 

31 days after the close of the calendar 
quarter in which the fees were collected. 
Late payments will be subject to 
interest, penalty, and handling charges 
as provided in the Debt Collection Act 
of 1982 (31 U.S.C. 3717). Refunds by a 
remitter of APHIS user fees collected in 
conjunction with unused tickets or 
documents for transportation should be 
netted against the next subsequent 
remittance. 

(iii) At the same time a remittance is 
transmitted, the remitter must mail a 

written statement to__ The 

statement must include the following 
information: 

(A) Name and address of the party 
remitting payment; 

(B) Taxpayer identification number of 
the party remitting payment; 

(C) Calendar quarter covered by the 
payment; and 

(D) Amount collected and remitted. 

(iv) Remittances must be made by 

check or money order, payable in United 
States dollars, through a United States 
bank, to__ 

(6) Carriers contracting with U.S.- 
based wholesalers are responsible for 
notifying APHIS of all flights contracted, 
the number of spaces contracted for, 
and the name, address, and taxpayer 
identification number of the tour 
wholesaler, all within 31 days after the 
close of the calendar quarter in which 
such a flight occurred. 

(7) Compliance. Each carrier, travel 
agent, tour wholesaler, or other entity 
which is subject to this section must 
allow APHIS personnel to verify the 
accuracy of APHIS user fees collected 
and remitted and to otherwise 
determine compliance with 31 U.S.C. 
9701 and this paragraph. Each carrier, 
travel agent, tour v.'holesaler, or other 

entity must advise-- of the 

name, address, and telephone number of 
a responsible officer who is authorized 
to verify fee calculations, collections, 

and remittances-must be 

promptly notified of any changes in the 
identifying information submitted. 

Done in Washington, DC, this 25th day of 
February 1991. 

Robert Melland, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. 91-4702 Filed 2-20-91; 8:45 am] 
BIUJNQ CODE 3410>34>M 


Cooperative State ResearcSi Service 
7 CFR Part 3407 

Agency Procedures to Implement the 
National Environmental Policy Act 

AGE^lCY: Cooperative State Research 
Service, USDA. 

action: Notice of proposed rulemaking. 

SUMft/SARY: The Cooperative State 
Research Service (CSRS), U.S. 
Department of Agriculture (USDA), 
proposes regulations to ensure 
compliance with the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4321 et seq.), and 
with implementing regulations 
promulgated by the Council on 
Environmental Quality (40 CFR parts 
1500-1508), as adopted and 
supplemented by USDA at 7 CFR part 
lb. This document sets forth policies 
and procedures to be used by CSRS in 
carrying out its responsibilities under 
these implementing regulations. 

DATES: Written comments concerning 
this proposed rule are invited from 
interested organizations and 
individuals. To be considered in the 
formulation of a Final Rule, ail relevant 
material must be received on or before 
April 29,1991. 

ADDRESSES: Comments should be 
addressed to Dr. Clare I. Harris, 
Associate Administrator, Cooperative 
State Research Service, U.S. Department 
of Agriculture, room 305A 
Administration Building, 14th and 
Independence Avenue, SW., 
Washington, DC 20250-2200. All written 
comments received in response to this 
Notice vrill be made available for public 
inspection during regular business 
hours. 

FOR FURTHER INFORR/IATICN CONTACT: 

Dr, Clare I. Harris at (202) 447-7441. 
SUPPLEMENTARY INFORMATION: 

Paperwork Reduction 

In accordance with the provisions of 
the Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35). the collection of 
information requirements contained in 
this proposed rule have been submitted 
to OMB for approval. 

Executive Order No. 12231 

This proposed rule has been reviewed 
under Executive Order No, 12291, and it 
has been determined that it is not a 
major rule because it does not involve a 
substantial or major impact on the 
Nation’s economy or on large numbers 
of individuals or businesses. There will 
be no major increase in costs or prices 
for consumers, agencies, or geographical 
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regions. It will not have a si^ificant 
economic impact on competitive 
employment, investment, productivity, 
innovation, or on the ability of U.S. 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, a regulatory impact 
analysis is not required for this 
proposed rulemaking. 

Regulatory Flexibility Act 

This proposed rule has been reviewed 
with regard to the requirements of the 
Regulatory Flexibility Act, Public Law 
No. 96-534 (5 U.S.C. 601). The agency 
has certified that this proposed rule, 
under the criteria of the Act, will not 
have a significant economic impact on a 
substantial number of small entities 
because it does not affect the amount of 
funds provided in covered programs or 
in individual awards. Rather, it sets 
forth policies and procedures to be used 
by CSRS to ensure compliance with 
NEPA and its implementing regulations. 

Executive Order No. 12612 

The Agency has evaluated this 
proposed rule under Executive Order 
No. 12612 pertaining to Federalism. 
While this proposed rule will affect 
institutions of higher education and 
other nonprofit organizations, it will do 
so only to the extend of requiring the 
collection and submission of limited 
environmental data under a small 
number of nonexempt projects so that 
CSRS can carry out the provisions of the 
National Environmental Policy Act and 
implementing regulations. Cost 
associated with collecting this 
information are chargeable to the 
project being supported. For this reason, 
CSRS has determined that this proposed 
rule will not have sufficient Federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

Environmental Impact Statement 

The proposed regulation does not 
authorize any activities or result in a 
change in the human environment. 
Therefore, an enviroxunental impact 
statement is not required under the 
National Environmental Policy Act of 
1969. 

Background and Purpose 

Title I of the National Environmental 
Policy Act of 1969 (NEPA) directs 
Federal agencies to develop strategies 
and procedures for complying with the 
terms of NEPA in their planning and 
decisionmaking activities. The Council 
on Environmental Quality (CEQ), 
established under title II of NEPA, 
published implementing regulations 
directing all Federal agencies to develop 
supplementary procedures tailored to 


their own needs. USDA issued 
regulations adopting the CEQ 
regulations, supplemented them with 
USDA-specific policies and procedures, 
and directed its agencies to prepare 
Implementing procedural regulations to 
accommodate their individual needs. 
Proposed NEPA regulations were 
published on February 20,1980 (45 FR 
1147), by the Science and Education 
Administration (SEA). At that time, 

CSRS was a part of SEA. The 
subsequent abolishment of SEA 
returned CSRS to full agency status, 
with its reporting directly to the 
Assistant Secretary for Science and 
Education. This document modifies the 
regulations previously proposed by SEA 
to reflect the establishment of CSRS as 
an agency. The policies and procedmes 
proposed herein have been developed to 
assure that activities undertaken by 
CSRS comply with the intent of NEi^A 
and with its implementing regulations. 
This rule therefore proposes to 
incorporate and supplement, rather than 
to supplant, CEQ and USDA regulations 
found at 40 CFR parts 1500-1508 and 7 
CFR part lb, respectively. 

CSRS is the focal point for the 
Federal-State agricultural research 
partnership. As such, activities 
potentially significantly affecting the 
quality of the human environment 
largely center around extrammal 
programs, rather than internal 
operations. CSRS administers USDA 
research and teaching funds 
appropriated by Congress for eligible 
recipients under special and competitive 
project grant programs and formula- 
based programs; focuses the broad 
programs of agricultural research in the 
States; participates in a nationwide 
system of planning and coordination 
related to the food and agricultural 
sciences; and has a primary 
responsibility for providing linkages 
between the Federal and state 
components of the U.S. agricultural and 
forestry research and education 
systems. These regulations therefore 
focus primarily on activities performed 
by or for CSRS grantees and other 
cooperators. 

List of Subjects in 7 CFR Part 3407 

National Evnironmental Policy Act; 
Environmental assessment; 
Environmental impact statement; 
Categorical exclusion. 

For the reasons set out in the 
preamble, it is proposed to amend title 7, 
chapter JOCXIV of the Code of Federal 
Regulations, by adding part 3407 to read 
as follows: 


Chapter XXXtV-Cooperatlve State 
Research Service, Department of 
Agriculture 

PART 3407—IMPLEMENTATION OF 
NATIONAL ENVIRONMENTAL POLICY 
ACT 

Sec. 

3407.1 Background and purpose. 

3407.2 Definitions. 

3407.3 Policy. 

3407.4 Responsibilities. 

3407.5 Classes of action. 

3407.6 Categorical exclusions. 

3407.7 Actions normally requiring an 
environmental assessment. 

3407.8 Actions normally requiring an 
environmental impact statement. 

3407.9 Use of environmental documents in 
decisionmaking. 

3407.10 Preparation of environmental 
assessments. 

3407.11 Preparation of environmental 
impact statements. 

Authority: 42 U.S.C. 4321 et seq.\ E.O. 

11514. 3 CFR, 1966-1970 Comp. p. 902; E.O. 
11991, 3 CFR, 1977 Comp., p. 123; E,0.12144, 3 
CFR, 1979 Comp., p. 404; 5 U.S.C. 301; 40 CFR 
1500-1508; and 7 CFR part lb. 

§ 3407.1 Background and purpose. 

(a) The National Environmental Policy 
Act of 1969 (NEPA). as amended (42 
U.S.C. 4321 et seq.) establishes national 
policies and goals for the protection of 
the human environment. Section 102(2) 
of NEPA directs all Federal agencies to 
give appropriate consideration to the 
environmental consequences of 
proposed actions in their 
decisionmaking and to prepare of 
detailed environmental statements on 
major Federal actions significantly 
affecting the quality of the human 
environment. 

(b) The purpose of this regulation is to 
supplement the regulations for 
impleTTientation of NEPA established by 
the Council on Environmental Quality 
(CEQ) and codified at 40 CFR parts 
1500-1508, as adopted by U§DA in 7 
CFR part lb. 

(c) Unless otherwise noted, 
parenthetical citations throughout this 
part refer to the CEQ regulations. 

§ 3407.2 Definitions. 

(a) The following definitions have the 
meanings set forth below: 

(1) Authorized Departmental Officer 
means the CSRS official, acting within 
the scope of delegated authority, who is 
responsible for awarding and 
administering grants on behalf of USDA. 

(2) Control agents means 
microorganisms or chemicals that are 
intended to enhance the production 
efficiency of an agricultural crop or 
animal through elimination of a pest. 
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(b) Other terms used in this regulation 
have the same meaning as they have in 
the CEQ regulations. 

§3407.3 Policy. 

(a) It is CSRS policy to comply with 
the provisions of NEPA and related laws 
and policies and with the implementing 
regulations cited in § 3407,l(b) of this 
part. 

(b) Environmental documents should 
be concise, written in plain language, 
and address the issues pertinent to the 
decision being made. 

(c) Environmental documents may be 
substituted for or combined with other 
reports which serve to facilitate 
decisionmaking (40 CFR 1506.4). 

(d) CSRS personnel will cooperate 
with other Federal and State agencies or 
units thereof, as well as with grantees, 
contractors, and other cooperating 
individuals or entities undertaking 
activities funded or recommended for 
funding by CSRS to assure that NEPA 
considerations are addressed early in 
the planning process to avoid delays 
and conflicts (40 CFR 1501.2). 

(e) CSRS reserves the right to require 
project participants outside of CSRS to 
furnish environmental data or 
documentation to assist CSRS in 
carrying out its responsibilities under 
NEPA. Wlien an applicant, grantee, or 
other cooperating individual or 
organization submits environmental 
data or prepares an environmental 
assessment (EA) or a contractor hired 
by a grantee or other cooperating party 
prepares an environmental impact 
statement (EIS), CSRS shall provide 
Instructions to the applicant, grantee, or 
other cooperator on the preparation and 
submission of the required information. 
All information supplied by external 
project participants shall be subject to 
verification by CSRS (40 CFR 1506.5). 

(f) When possible, costs of analyses 
and development of required 
environmental documents shall be 
planned for during the budgetary 
process relating to the plan or program. 
Where the nature of particular program 
agreements (e.g., grants, cooperative 
agreements, formula projects) are 
determined by CSRS to require 
environmental documentation, the cost 
of preparing an EA or an EIS and of 
reasonable mitigation efforts shall be 
considered allowable costs and may be 
charged to the project as a portion of the 
Federal or the non-Federal share of 
project costs. However. CSRS funds 
above those authorized for the program 
award will not be made available to 
recipients to cover such costs. 

(g) Final environmental documents, 
decision notices, and records of decision 
shall be available to the public for 


review. There shall be an early and 
open process for determining the scope 
of issues to be addressed during 
environmental analysis (40 CFR 1501.7). 

(h) The concept of tiering to eliminate 
repetitive discussions applicable to EISs 
(40 CFR part 1502) is applicable to EAs 
also. 

(i) CSRS officials may adopt an 
existing EA or EIS when a proposed 
action is substantially the same as the 
action for which an existing EA or EIS 
was prepared (40 CFR 1506.3), provided 
that the statement or portion thereof 
meets the standards for an adequate 
statement under these regulations. 

(j) Existing environmental documents 
may be incorporated by reference to 
reduce the bulk of an EA or EIS (40 CFR 
1502.21). 

(k) After prior consultation with the 
Council on Environmental Quality, 

CSRS personnel may, in emergency 
situations, implement alternative 
arrangements for compliance with these 
Procedures. 

§ 3407.4 Responsibilities. 

The CSRS officials identified below 
are responsible for carrying out the 
provisions of NEPA as indicated: 

(a) Administrator, The Administrator 
is responsible for providing leadership, 
formulating agency policies and 
procedures to implement NEPA. and 
making available necessary resources to 
ensure that NEPA goals are met. 

(b) Associate Administrators and 
Deputy Administrators, Associate 
Administrators and Deputy 
Administrators are responsible for: 

(l) Assuring that adequate 
consideration is given to environmental 
effects of proposed actions during 
programmatic planning and 
decisionmaking processes; 

(2) Ensuring that environmental 
information is reviewed and that 
required documentation is developed in 
a timely and satisfactory mannen 

(3) Selecting or recommending courses 
of action within the range of alternatives 
presented including, as appropriate, 
approval or recommendation of EAs and 
EISs; 

(4) Implementing approved courses of 
action: and 

(5) Monitoring results. 

(c) Authorize Departmental Officer. 
The Authorized Departmental Officer is 
responsible for: 

(1) Ensuring the eligible applicants 
under CSRS’ project grant programs are 
notified of agency environmental 
requirements in advance of proposal 
preparation; 

(2) Providing terms and conditions of 
grant award for adequate environmental 
documentation; and 


(3) Authorizing the commencement of 
approved project activities. 

Note: Where agency environmental 
requirements are set forth in program 
regulations, solicitations of applications, 
program guidelines, or related documents, the 
requirement for advance notification to 
potential applicants shall be satisfied. 

§ 3407.5 Classes of action. 

The following describes typical 
classes of action associated with CSRS 
programs and related activities: 

(a) Actions which normally do not 
require the preparation of an EA or an 
EIS are those actions which ordinarily 
do not have a significant individual or 
cumulative effect on the quality of the 
human environment. These include 
those activities described in § 3407,6 
(a)(1) and (a)(2) of this part 

(b) Actions normally requiring an EA, 
but not necessarily an EIS, are those 
projects in which at least some level of 
uncertainty exists regarding individual 
or cumulative effects on the quali^ of 
the human environment Such actions 
generally include those indentified in 
1§ 3470.6(b) and 3407.7 of this part 

(c) Actions normally requiring an EIS 
are projects which are determined to 
have a significant impact on the quality 
of the human environment or which will 
be performed under extraordinary 
circumstances. These types of actions 
are identified in §§ 3407.6(b) and 3407.0 
of this part 

§ 3407.6 Categorical exclusions. 

(a) All major CSRS actions will be 
analyzed by the appropriate CSRS 
officials specified in § 3407.4(b) to 
determine whether the project under 
consideration will have a significant 
environmental effect prior to 
recommending that the action be 
undertaken. Unless otherwise 
determined to be necessary under the 
provisions of paragraph (b) of this 
section, however, the preparation of an 
EA or EIS is not required for the 
following categories of actions: 

(1) Department of Agriculture 
Categorical Exclusions (7 CFR lb.3). (i) 
Policy development, planning and 
implementation which are related to 
routine activities such as personnel, 
organizational changes, or similar 
administrative functions; 

(ii) Activities which deal solely with 
the functions of programs, such as 
program budget proposals, 
disbursement, and transfer or 
reprogramming of funds; 

(iii) Inventories, research activities 
and studies, such as resource 
inventories and routine data collection 







Federal Register / Vol. 56, No. 39 / Wednesday. February 27, 1991 / Proposed Rules 


8159 


when such actions are clearly limited in 
context and intensity; 

(iv) Educational and informational 
programs and activities; 

(v) Civil and criminal law enforcement 
and investigative activities; 

(vi) Activities which are advisory and 
consultative to other agencies and 
public and private entities; and 

(vii) Activities related to trade 
representation and market development 
activities abroad. 

(2) CSRS categorical exclusions. 

Based on previous experience, the 
following categories of CSRS actions are 
excluded because they have been found 
to have limited scope and intensity and 
to have no significant individual or 
cumulative impacts on the quality of the 
human environment: 

(i) Research programs or projects of 
limited size and magnitude or with only 
short-term effects on the environment, 
including but not limited to: 

(A) Research conducted within any 
laboratory, greenhouse, or other 
contained facility where research 
practices and safeguards prevent 
environmental impacts such as the 
release of hazardous materials into the 
environment; 

(B) Surveys, inventories, and similar 
studies that have limited context and 
minimal intensity in terms of changes in 
the environment; 

(C) Testing outside of the laboratory, 
such as in small isolated field plots, 
which does not involve the use of 
chemical or biological materials 
requiring review, license or a permit for 
field use from a Federal regulatory 
agency. 

(ii) Renovation, rehabilitation, or 
revitalization of physical facilities, 
including the acquisition and 
installation of equipment, where such 
activity is limited in scope and intensity 
and will not impact environmentally 
sensitive areas, e.g., critical habitats, 
historical and cultural sites, or wetlands. 

(b) Exceptions to Categorical 
Exclusions, Notwithstanding paragraph 

(a) of this section, an EA or EIS shall be 
prepared for an activity which is 
normally within the purview of 
categorical exclusion where it is 
determined by CSRS that extraordinary 
conditions or circumstances exist which 
may cause such activity to have a 
significant environmental effect. 
Extraordinary circumstances may 
include, but are not limited to, the 
presence of threatened and endangered 
species or their critical habitat; flood 
plains; wetlands; municipal watersheds; 
and Congressionally designated areas 
such as wilderness or wild and scenic 
rivers. 


§ 3407.7 Actions normally requiting an 
environmental assessment. 

The following actions normally will 
require an EA: (a) Programs supported 
in whole or in part by CSRS which may 
result in a new technology’s moving 
from the field evaluation stage to large- 
scale demonstration or simulated 
commercial phase. 

(b) Field work that is expected to have 
an effect on the human environment 
such as excavation or the use of 
explosives, 

(c) Projects for the construction or 
renovation of physical facilities, unless 
categorically excluded under 
§3407.6{a)(2]{ii). 

(e) Activities specified in § 3407.6(b). 

§ 3407.8 Actions normally requiring an 
environmental impact statement 

An EIS normally will be required for 
major actions where it is determined by 
CSRS that such activity will 
significantly affect the quality of the 
human environment, including those 
specified in § 3407.6(b). 

§ 3407.9 Use of environmental documents 
In decisionmaking. 

In carrying out agency responsibilities 
under NEPA, CSRS officials shall: 

(a) Consider all relevant 
environmental documents in evaluating 
programs, proposals, or projects for final 
agency action; 

(b) Make all relevant final 
environmental documents, comments, 
and responses part of the record in 
formal rulemaking and adjudicatory 
proceedings; 

(c) Ensure that all relevant final 
environmental documents, comments, 
and responses are submitted to CSRS in 
a timely fashion, are subjected to 
normal agency review processes, and 
are made a part of the official record; 
and 

(d) Consider only those alternatives 
encompassed by the range of 
alternatives discussed in the relevant 
environmental documents when 
evaluating plans, programs, or proposals 
for agency action. 

§ 3407.10 Preparation of environmental 
assessments. 

(a) Actions Involving More than One 
Agency, If more than one Federal 
agency participates in a program 
activity, the lead agency shall prepare 
the EA or shall cause the EA to be 
prepared as provided in 40 CFR 1501.5. 
The lead agency shall be responsible for 
involving the public as required in 40 
CFR 1501.4(b). 

(b) Format and Content, An EA may 
be prepared in any format provided that 
it covers, in a logical and succinct 
fashion, the information necessary for 


determining whether a proposed CSRS 
action may have a significant 
environmental impact and thus warrant 
preparation of an EIS. The information 
must include brief discussions on the 
need for the project, alternatives to the 
proposed action, environmental impacts 
of the proposed action and alternatives, 
and a listing of agencies and persons 
consulted (40 CFR 1508,9). Where 
possible, ^s should be limited to 10-15 
pages. 

Note: It is the scope and complexity of the 
environmental issues, rather than the size of 
the project, that should be used to determine 
the length of the EA. 

(c) Supplements to Environmental 
Assessments, Where substantial 
changes occur in a project or activity for 
which an EA has been prepared and it is 
determined by a responsible CSRS 
official specified in § 3407.4(b) that the 
changes are pertinent to environmental 
concerns, a supplement to the EA may 
be required. Supplements to EAs shall 
be evaluated and processed as stated in 
paragraph (d) of this section. 

(d) Decision Notice, Upon completion 
of an EA and any supplement thereto, 
the responsible CSRS official will 
evaluate the information it contains, 
determine whether an EIS is required or 
whether no significant environmental 
impact is likely to occur, and will 
document the decision and the reasons 
upon which it is based (40 CFR 1508.13). 
llie EA shall be available to the public. 

§ 3407.11 Preparation of environmental 
Impact statements. 

(a) Notice of Intent If a responsible 
CSRS official designated in § 3407,4(b) 
of this part recommends the preparation 
of an EIS, the public shall be apprised of 
the decision. This notice shall be 
prepared according to 40 CFR 1508.22. 

(b) Draft and final EIS, The process of 
preparing the draft and final EIS, as well 
as the format of the document, shall 
comply with the provisions of 40 CFR 
parts 1502-1506. 

(c) Supplemental statements. Where 
substantial changes occur or new 
information becomes available under a 
project or activity for which an EIS or 
draft EIS has been prepared and it is 
determined by a responsible CSRS 
official specified in § 3407.4(b) that the 
changes are pertinent to environmental 
concerns, a supplement to the EIS or 
draft EIS may be required. The 
supplement shall be evaluated and 
processed in accordance with 40 CFR 
1502.9(c). 

(d) Decisionmaking and 
implementation, A responsible CSRS 
ofiicial designated in § 3407.4(b) may 
make a decision no sooner than thirty 
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days after the notice of availability of 
the final EIS has been published in the 
Federal Register by the Environmental 
Protection Agency (40 CFR 1506.10). The 
decision will be documented in a record 
of decision as required by 40 CFR 1505.2, 
and monitoring and mitigation activities 
will be implemented as required by 40 
CFR 1505.3, 

Done this 19th day of February. 1991. 

John Patrick fordan. 

Administrator, Cooperative State Research 
Service, 

[FR Doc, 91-4313 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 3410-22-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-CE-51-AD] 

Airworthiness Directives; Hoffmann 
Aircraft, Ltd., Model H-36 (Dimona) 
Motor Gilders 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD) that 
would be applicable to Hoffmann 
Aircraft, Ltd, Model H-36 Dimona motor 
gliders equipped with a nonmetallic fuel 
tank. The proposed action would require 
replacement of any nonmetallic fuel 
tank with an aluminum tank. Service 
experience has shown that a 
nonmetallic fuel tank will develop a 
softened interior gelcoat. This condition, 
if not corrected, leads to solid or rubber- 
like gelcoat fuel deposits, which obstruct 
the fuel from flowing to the engine on 
these motor gliders. The actions 
specified in this proposed AD are 
intended to prevent these fuel deposits 
that could result in engine shutdown. 
DATES: Comments must be received on 
or before May 3,1991. 

ADDRESSES: Hoffmann Aircraft Ltd., 
Service Bulletin 13/1. dated October 23, 
1989, applicable to this AD, may be 
obtained from Hoffmann Aircraft Ltd, 
N.A. Otto Str., 5, A-2700, Wr. Neustadt. 
Austria; Telephone 2622-26700. This 
information also may be examined at 
the Rules Docket at the address below. 
Send comments on the proposal in 
triplicate to the FAA, Central Region, 
Office of the Assistant Chief Counsel, 
Attention: Rules Docket No. 90-CE-51- 
AD, room 1558, 601 E. 12th Street, 

Kansas City, Missouri 64106. Comments 
may be inspected at this location 


between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carl F. Mittag, Brussels Aircraft 
Certification Office, 15, Rue de la Loi, B- 
1040 Brussels, Belgium, c/o American 
Embassy APO, New York, New York 
09667. Telephone (322) 513.38.30; 
Facsimile (322) 230.68.99; or Mr. Herman 
Belderok, Small Airplane Directorate, 
Aircraft Certification Service, FAA, 601 
E. 12th Street, Kansas City, Missouri; 
Telephone (816) 426-6932; Facsimile 
(816) 426-2169. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Assistance Chief Counsel, Attention: 
Rules Docket No. 90-CE-51-AD, room 
1558, 601 E. 12th Street. Kansas City, 
Missouri 64106. 

Discussion 

The Bundesamt for Zivilufahrt (BAZ), 
which is the airworthiness authority for 
Austria, recently notified the FAA Uiat 
an unsafe condition may exist on 
Hoffmann Aircraft, Ltd., Model H-36 
Dimona motor gliders. The BAZ advises 
that the glass fiber reinforced plastic 
(GFRP) and fiber reinforced plastic 
(FRP) fuel tank on the affected motor 
gliders have developed softened interior 
gelcoats. This condition, if not corrected, 
leads to solid or rubber-like gelcoat fuel 
deposits, which obstruct the fuel from 


flowing to the engine on these motor 
gliders. 

Hoffmann Aircraft, Ltd., has issued 
Service Bulletin (SB) 13/1, dated 
October 23,1989, which specifies initial 
and repetitive inspections of the fuel 
tank for deposits and subsequent 
replacement of the fuel tank if deposits 
are found. The BAZ has classified this 
SB as mandatory. Under a bilateral 
airworthiness agreement, the above 
airworthiness authority has shared this 
information with the FAA. The FAA has 
examined the findings of the BAZ, 
reviewed all available information, and 
determined that AD action is necessary 
to correct this unsafe condition on 
products of this type design that are 
certificated for operation in the United 
States. 

The proposed AD would require 
replacement of any GFRP or HIP fuel 
tank with an aluminum fuel tank on all 
Hoffmann Aircraft, Ltd., Model H-36 
Dimona motor gliders so equipped. The 
proposal contains interim provisions for 
operation of the glider until replacement 
parts are available. The FAA has 
determined that the best method of 
eliminating the cause of the described 
unsafe condition is to require the 
replacement of any nonmetallic GFRP 
and FRP tank rather than to rely upon 
repetitive inspections to detect 
indications that the unsafe condition 
exists. 

The compliance time for the proposed 
AD has been established in both hours 
time-in-service (TIS) and calendar 
months. The FAA has determined that 
the unsafe condition should be corrected 
within the next 50 hours TIS; however, 
FAA records indicate that the yearly 
operational rates of the affected gliders 
vary immensely within the fleet. One 
operator may operate the glider 50 hours 
in six months, while another might not 
operate the glider 50 hours in one year. 
The condition of a nonmetallic fuel tank 
is not necessarily affected by actual 
operation of the motor glider since fuel 
deposits or soft spots could form in a 
fuel tank of any glider containing fuel. 

To avoid inadvertent grounding of the 
affected motor gliders and to assure that 
the unsafe condition is corrected on the 
affected motor gliders, compliance time 
is proposed in both hours TIS and 
calendar months. 

It is estimated that 9 motor gliders will 
be affected by the proposed AD, that it 
will take approximately 8.5 hours per 
glider to accomplish the required actions 
at $40 an hour, and that the cost of parts 
to accomplish the required modification 
is estimated to be $1,650 per glider. 
Based on these figures, the total cost 
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impact of the proposed AD on U.S. 
operators is estimated to be $17,910. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule** under Executive Order 12291; (2) is 
not a “significant rule** under DOT 
Regulatory Policies and Procedures (44 
FR11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
imder the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket, A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
** ADDRESSES**. 

List of Subjects in 14 CFR Part 29 

Air transportation, Aircraft, Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART39--[AMENDED] 

1 . The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S,C. 106(g); and 14 CFR 11,89. 

§39.13 [Amended] 

2 . Section 39.13 is amended by adding 
the following new AD: 

Hoffmann Aircraft, Ltd.: Docket No. 90->CE- 
51-AD. 

Applicability: Model H-36 Dimona motor 
gliders (serial numbers 3501 through 36143) 
that were supplied or equipped with a fuel 
tank made of glass fiber reinforced plastic 
(GFRP) or fiber reinforced plastic (FRP), 
certificated in any category. Compliance: 
Required as indicated after the effective date 
of this AD, unless already accomplished. 

To avoid engine shutdown caused by solid 
or rubber-like gelcoat fuel deposits, 
accomplish the following: 

(a) Within the next 50 hours time-in-service 
(TIS) or within the next 6 calendar months, 
whichever occurs first, replace the GFRP or 
FRP fuel tank with an aluminum tank, Part 
Number 820.5.12 S3a, in accordance with the 


instructions of Hoffmann Aircraft, Ltd., 
Service Bulletin (SBl 13/1, dated October 23, 
1989, 

(b) If the aluminum tank required by 
paragraph (a) of this AD has been ordered, 
but is not available, within 50 hours TIS or 6 
calendar months after the effective date of 
this AD. whichever occurs first, and 
thereafter at intervals not to exceed 100 hours 
TIS or 12 calendar months, whichever occurs 
first, inspect the fuel system in accordance 
with the instructions of Hoffmann Aircraft, 
Ltd., SB 13/1, dated October 23,1989. 

(1) If no deposits or soft spots are found in 
the fuel tank as a result of any of these 
inspections, the glider may be operated until 
the fuel tank specified in paragraph (a) 
becomes available. 

(2) If any deposits or soft spots are found in 
the tank as a result of any of these 
inspections, prior to further flight, replace the 
fuel tank in accordance with the instructions 
of paragraph (a) of this AD. 

(c) An alternate method of compliance or 
adjustment of the initial or repetitive 
compliance times that provides an equivalent 
level of safety may be approved by the 
Manager, Brussels Aircraft Certification 
Office, 15, Rue de la Loi, B-1040 Brussels 
Belgium, c/o American Embassy APO, New 
York, New York 09667. The request should be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Brussels Aircraft Certification Office. 

(d) All persons affected by this directive 
may obtain copies of the document discussed 
in this AD upon request to Hoffmann 
Aircraft, Ltd., N.A. Otto Str„ 54, A-2700 Wr. 
Neustadt, Austria, Telephone 2622-26700. 
This document may also be examined at the 
FAA, Central Region, Office of the Assistant 
Chief Counsel, room 1558, 601 E. 12th Street, 
Kansas City, Missouri 54106. Issued in 
Kansas City, Missouri, on February 12,1991. 
). Robert Ball, 

Acting Manager, SmoU Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 91-4574 Filed 2-26-91; 8:45 am] 
BtLUNQ CODE 4910-13-M 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Parts 4 and 140 

Dficlosure of Past Performance by 
Commodity Pool Operators and 
Commodity Trading Advisors 

agency: Commodity Futures Trading 

Commission. 

action: Proposed rules. 

summary: The Commodity Futures 
Trading Commission (Commission) is 
proposing to amend its rules relating to 
disclosure of past performance by 
commodity pool operators (CPOs) and 
commodity trading advisors (CTAs) to 
permit presentation of past performance, 
including the rate of return, by means 
other than that currently set forth in 


such rules where the Commission has 
approved such alternatives means. The 
Commission is also proposing to 
delegate to its Division of Trading and 
Markets (Division) the authority to 
approve such alternative means of 
presentation of past performance. These 
proposed rule amendments are intended 
to enable the Division to assist CPOs 
and CTAs in presenting their past 
performance in a way that is not 
misleading and lessen the necessity for 
Individual inquiries concerning specific 
methods of presenting past performance. 

DATES: Comments must be received by 
March 29.1991. 

ADDRESSES: Comments should be sent 
to the Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581, attention: Office 
of the Secretariat. Reference should be 
made to “CPO and CTA Disclosure.** 

FOR FURTHER INFORMATION CONTACT: 
Susan C. Ervin, Chief Counsel, or Paul 
Bjarnason, Chief Accountant, Division 
of Trading and Markets, at the above 
address, telephone (202) 254-8955. 
SUPPLEMENTARY INFORMATION: 

I. Paperwork Reduction Act Notice 

While the Commission has 
determined that these proposed rule 
amendments will not affect the existing 
paperwork burden previously approved 
by the Office of Management and 
Budget, the public reporting burden for 
the collection of information which 
includes Commission Rules 4.21 and 4,31 
and all other rules pertaining to the 
operations and activities of CPOs and 
CTAs and to monthly reporting by 
futures commission merchants (3038- 
0005) is estimated to average 30.6 hours 
per response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to Joe F. Mink, 
CFTC Clearance Officer, 2033 K Street 
NW., Washington, DC 20581; and to 
Office of Management and Budget, 
Paperwork Reduction Project (3038- 
0005), Washington. DC 20503. 

IL Proposed Rule Amendments 

Commission Rules 4.21 and 4.31 (17 
CFR 4.21 and 4.31 (1990)) set forth the 
requirements for disclosure by CPOs to 
prospective pool participants and by 
CTAs to prospective clients, 
respectively. Among other things, a CPO 
must disclose in a Disclosure Document 
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furnished to prospective pool 
participants the actual performance 
record of the CPO and of each of its 
principals ‘ with respect to the 
particular pool described in the 
Document as well as any other pool 
operated by the CPO and by each of its 
principals within the preceding three 
years, and the actual performance 
record for the preceding three years of 
ail accounts other than the pool 
described in the Document directed ^ by 
the pool’s CTA and by each of the 
CTA’s principals. Rule 4,21(a) (4) and 
(5). Similarly, a CTA must disclose to its 
prospective clients in a Disclosure 
Document the actual performance 
record for the preceding three years of 
all accounts directed by the CTA and by 
each of its principals. Commission Rule 
4.31(a)(3). 

The Commission requires that actual 
past performance be displayed in the 
Disclosure Document in a table showing 
at least quarterly for the prescribed time 
period ® certain information, current as 
of a date not than three months 
preceding the date of the Document. 

One of the required disclosures is the 
rate of return (ROR) for the period, 
calculated by dividing the net 
performance ^ by the beginning net asset 
value.® The formula for ROR is set forth 
in Rule 4,21{a)(4){ii)(F) with respect to 
past performance disclosure by a CPO 
for the pool described in the Document 
and other pools operated by the CPO 
and its principals in the preceding three 
years. That formula is incorporated by 
reference in Rule 4.21(a)(5){ii) with 
respect to disclosure by the CPO of the 
past performance of the pool’s CTA and 
the CTA’s principals and in Rule 


* For purposes of the part 4 rules, the temi 
“principal” is defined in Commission Rule 4.10(e). 17 
CFR 4.10(e) (1990). 

2 For purposes of the part 4 rules, the term 
“directed” is defined in Commission Rule 4.10(f), 17 
CFR 4.10(f) (1990). 

* Such time period may be as long as three years 
depending upon the trading history of the pool, the 
CPO, the CTA and the principals involved. 

* Net performance for the period represents the 
change in the net asset value net of additions, 
withdrawals and redemptions. Commission Rule 
4.21(aKii)(D). 

* Beginning net asset value (BNAV) for the period 
represents the previous period’s ending net asset 
value. Ending net asset value for a period represents 
BNAV plus or minus additions, withdrawals and 
redemptions, and net performance. Commission 
Rule 4.21(a)(4)(ii) (A) and (E). Division of Trading 
and Markets Advisory 87-2. (1986-87 Transfer 
Binder) Comm. Fut. L. Rep. ^ 23,624 (June 2,1987) 
states that funds contained in a commodity interest 
account over which a CTA has been given 
discretionary trading authority must be included in 
the BNAV calculation and specifies conditions 
under which funds in other types of accounts of the 
customer at the futures commission merchant that 
are committed to the registrant’s trading program 
are required to be included In the computation of 
BNAV. 


4.31{a)(3){ii) with respect to disclosure 
by a CTA concerning its past 
performance and that of its principals. 
Disclosure of ROR has been a topic of 
some debate in recent years, A 
requirement for such disclosure was 
adopted by the Commission as part of 
the original rules governing the 
operations and activities of CPOs and 
CTAs, 44 FR 1918,1920-21,1925-26 
(January 8,1979) (originally contained in 
Rule 4.21(a)(4)(C)). The Commission 
issued an interpretation with respect to 
ROR disclosure, among other things, 
soon thereafter, 44 FR 25658 (May 2, 
1979). Subsequently, the Commission 
recognized that the original format was 
not completedly fulfilling its purposes of 
providing a presentation of past 
performance that would be 
understandable and would enable 
members of the public to compare the 
performance of different commodity 
interest accounts and to compare those 
accounts with other financial 
investments. The Commission therefore 
determined to propose a less complex 
approach to the presentation of past 
performance and ROR which would be 
easier for CPOs and CTAs to compute 
and more readily understood by the 
public, even if some comparability of 
data would be sacrificed. 45 FR 51600, 
51602, 51606 (August 4.1980). Those 
proposed changes were eventually 
adopted as the current Rule 4.21(a)(4)(ii). 
46 FR 26007, 26008-09, 26016 (May 8, 
1981). 

The Commission believes that the 
current standard for past performance 
disclosure by CPOs and CTAs has 
generally served its intended purposes. 
The Commission also recognizes, 
however, that due to the increasing 
numbers and varied operations of CPOs 
and CTAs,® there may be instances 
where calculation of ROR under the 
current rules could be misleading and an 
alternative method of ROR calculation 
would not be misleading and would 
provide meaningful disclosure to 
prospective pool participants and 
clients. Distortions in ROD computed 
under the Commission’s current rules 
could result, for example, where 
additions and/or withdrawals are 
substantial and occur early in the 
reporting period, because such additions 
and/or withdrawals cause the actual 
amount of funds available for trading 
during a particular period to be 
materially different from BNAV. The 
Commission raised these and other past 
performance disclosure issues in an 


• Ab of September 30.1990, there were 1, 283 
registered CPOs and 2.513 registered CTAs (some 
entities may be registered in boty capacities). 


interpretive statement and request for 
comments issued simultaneously with a 
companion release of the Securities and 
Exchange Commission regarding CPO 
disclosure requirements. 54 FR 5597, at 
5599-5600 (February 6,1989). Certain of 
the comments received in response to 
that release suggested alternative ROR 
computation methods. 

Upon review of such comments and 
its own reconsideration of the matter, 
the Commission has determined to 
propose an amendment to Rule 
4.21{a)(4)(ii)(F) that would permit 
computing ROR pursuant to alternate 
methods "otherwise approved by the 
Commission" rather than pursuant to 
the current method [i.e., dividing the net 
performance by the BNAV). This 
amendment will also affect the ROR 
disclosure under rules 4.21(a)(5)(ii) and 
4 .21(a)(3)(ii), which incorporate by 
reference the provisons of Rule 
4 .21(a}(4){ii)(F), In a companion release 
published elsewhere in this edition of 
the Federal Register, the Commission is 
also issuing for comment and advisory 
setting forth several methods of 
calculating ROR in addition to the 
method specified in Rule 4.21(a)(4)(ii)(F). 
Any alternative method approved by the 
Cnmmi.ssion could be used, provided it 
does not result in the presentation of 
past performance in a misleading 
manner, even if the current method 
specified in the rules would also be 
acceptable. Use of any of the acceptable 
methods is subject to the overriding 
requirement that all material 
information be disclosed to existing or 
prospective pool participants, or existing 
or prospective clients, even if such 
information is not otherwise specifically 
required by the Commission’s disclosure 
rules; thus presentation that are 
misleading, even if otherwise presented 
in accordance with Commission rules, 
are prohibited.'' 

The Commission has also determined 
to propose amendments to the 
introductory test to Rules 4.21(a)(4), 
4.21(a)(5) and 4.31(a)(3) that would 
permit an alternative presentation as 
approved by the Commission with 
respect to other aspects of past 
performance disclosure as set forth in 
subsections (A) through (E) of Rule 
4.21(a)(4)(n).®The Commission is also 
proposing to amend its delegation of 
authority with respect to the rules 
governing CPOs and CTAs to permit the 


’ See 54 FR 5597,5599 (1989); Commission Rules 
4.21(h) and 4.31(g); and section Ao of the Commodity 
Exchange Act, 7 U.S.C. 6o (1988). 

• As noted above, these specific requirements are 
incorporated by reference in rules 4.21(d)(5)(ii) and 
4.31(a)(3)(ii), 
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Division Director or the Division 
Director's designee to perform all 
functions reserved to the Commision 
under rules 4.21 and 4.31. Although the 
Divison has previously provided relief in 
appropriate cases with respect to 
alternative methods of computation of 
ROR and other elements of past 
performance disclosure by CPOs and 
CTAs. such relief has necessarily been 
provided on a case-by-case basis. The 
delegation of authority to the Division 
with respect to CPO and CTA disclosure 
requirements would permit the Divison 
to issue advisories and interpretations 
of general application from time to time 
as appropriate, thereby enhancing 
flexibility and obviating the need to 
apply for case«by*case relief, 

111. Other Matters 

A. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA), 

5 U.S.C. 601 et seq,, requires that 
agencies, in proposing rules, consider 
the impact of these rules on small 
businesses. In this connection, the 
Commission previously has determined 
that registered commodity pool 
operators should not be considered 
small entities for purposes of the RFA.® 
With respect to commodity trading 
advisors, the Commission has stated 
that it would evaluate within the context 
of a particular rule proposal whether all 
or some should be considered to be 
small entities and, if so, that it would 
analyze the economic impact on them of 
any rule. Because the rule amendments 
proposed herein would amend the 
Commission's rules that currently are 
applicable to the above-mentioned 
registrants such that no additonal 
burdens are imposed, the Commission 
believes that the proposals, if adopted, 
would not have a significant economic 
impact on the above-noted entities. 
Therefore, pursuant to section 3(a) of the 
RFA, 5 U.S.C. 605(b), the Chairman of 
the Commission certifies that the 
proposed rules will not have a 
significant economic impact on a 
substantial number of small entities. 
Nonetheless, the Commission 
specifically requests comments on the 
impact, if any, the proposed rule 
amendments may have on small entities. 

B, Paperwork Reduction Act 

The Paperwork Reduction Act of 1980 
(PRA) 44 U.S.C. 3501 et seq., imposes 
certain requirements on federal agencies 
(including the Commission) in 
connection with their conducting or 
sponsoring any collection of information 


•47 FR 18618,18619-20 (April 30,1982). 
“47 FR 18618.18620 (April 30,1982). 


as defined by the PRA. In compliance 
with the PRA, the Commission has 
submitted Rules 4.21 and 4.31 and their 
associated information collection 
requirements to the OfRce of 
Management and Budget as part of 
information collection number 3038- 
0005. While these proposed rule 
amendments have no burden, the group 
of rules of which they are a part has the 
following burden: 

Average Burden House per Re¬ 


sponse. 30.6 

Number of Respondents... 3,060 

Frequency of Response. 40 


Persons wishing to comment on the 
estimated paperwork burden associated 
with these proposed rule amendments 
should contact Gary Waxman, Office of 
Management and Budget, Room 3228, 
NEOB, Washington, DC 20503 (202) 395- 
7340. Copies of the information 
collection submission to OMB are 
available from Joe F. Mink, CFTC 
Clearance Officer. 2033 K Street, NW., 
Washington. DC 20581, (202) 254-9735. 

List of Subjects 

17CFRPart4 

Consumer protection, Disclosure. 

17 CFR Part 140 

Authority delegations (government 
agencies). 

Accordingly, the Commission, 
pursuant to the authority contained in 
the Commodity Exchange Act and, in 
particular, sections 2, 4b, 4c, 4l, 4m, 4n, 
4o, 8a and 19 thereof (7 U.S.C. 2, 4a(j), 
6 b, 6c, 6l, 6m, 6n, 6o, 12a and 23), hereby 
proposes to amend parts 4 and 140 of 
chapter I of title 17 of the Code of 
Federal Regulations as follows: 

PART 4—COMMODITY POOL 
OPERATORS AND COMMODITY 
TRADING ADVISORS 

1 . The authority citation for part 4 
continues to read as follows: 

Authority: 7 U.S.C. 2, 6b, 6c, 6l, 6m, 6n, 6o, 
12a and 23; 5 U.S.C. 552 and 552b. 

2 . Section 4.21 is proposed to be 
amended by revising paragraphs (a)(4) 
introductory text, (a)(4)(ii)(F) and (a)(5) 
introductory text to read as follows: 

§ 4.21 Disclosure to prospective pool 
participants. 

(a) * * * 

(4) The actual performance record of 
the commodity pool operator and of 
each of its principals as speciHed below 
or by a method otherwise approved by 
the Commission; Provided, however, 


That nothing in this paragraph (a)(4) 
shall be construed to prohibit a 
commodity pool operator from 
disclosing additional information on 
such performance record so long as the 
pool operator complies with each of the 
specified requirements of this paragraph 
(a)(4), and such additional information is 
not misleading. 

• • • • • 

(ii) * * * 

(F) The rate of return for the period, 
which shall be calculated by dividing 
the net performance by the beginning 
net asset value or by a method 
otherwise approved by the Commission; 
and 

♦ ♦ * * * 

(5) The actual performance record of 
the pool's commodity trading advisor 
and of each of its principals as specified 
below or by a method otherwise 
approved by the Commission; Provided, 
however, That nothing in paragraph 
(a)(5) of this section shall be construed 
to prohibit a commodity pool operator 
from disclosing additional information 
on such performance record so long as 
the pool operator complies with each of 
the specified requirements of this 
paragraph (a)(5) and such additional 
information is not misleading. 
***** 

3. Section 4.31 is proposed to be 
amended by revising paragraph (a)(3) 
introductory text to read as follows: 

§ 4.31 Disclosure to prospective clients. 

(a) * ^ ^ 

(3) The actual performance record of 
the commodity trading advisor and of 
each of its principals as specified below 
or which is calculated pursuant to a 
method otherwise approved by the 
Commission; Provided, however. That 
nothing in this paragraph (a)(3) shall be 
construed to prohibit a commodity 
trading advisor from disclosing 
additional information on such 
performance record so long as the 
trading advisor complies with each of 
the specified requirements of this 
paragraph (a)(3) and such additional 
information is not misleading. 
***** 

PART 140—ORGANIZATION, 
FUNCTIONS, AND PROCEDURES OF 
THE COMMISSION 

4 . The authority citation for part 140 is 
revised to read as follows: 

Authority: 7 U.S.C. 4a(j) and 12a. 

5 . Section 140.93 is proposed to be 
amended by adding a new paragraph 
(a)(7) to read as follows: 
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§ 140.93 Delegation of Authority to the 
Director of the Division of Trading and 
Markets. 

(a) * ‘ * 

(7) All functions reserved to the 
Commission in §§ 4.21 and 4.31 of this 
chapter. 

***** 

Issued in Washington, DC on February 21, 
1091, by the Commission. 

Lynn K. Gilbert, 

Deputy Secretary of the Commission. 

(FR Doc. 91-4518 Filed 2-26-91; 8:45 am] 
BILLING COOE 6351-01-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18CFR Ch.l 

[Docket No. RM31-5-000J 

Preferences at Rellcensing of Units of 
Development; Inquiry 

February 20.1991. 

acency: Federal Energy Regulatory 
Commission. 

ACTION: Notice of inquiry. 

summary: The Federal Energy 
Regulatory Commission (Commission) is 
inviting comment on a series of related 
questions that involve the licensing of 
incremental hydroelectric capacity 
contemporaneous with the relicensing of 
the unit of development in which the 
capacity is located. These questions 
encompass the matters of whether 
Congress, in enacting the Electric 
Consumers Protection Act of 1936 
(RCPA), intended to preserve either a 
municipal preference or a preliminary 
permittee's preference with respect to 
the development of previously 
undeveloped hydroelectric capacity al 
an existing licensed unit of development 
when the incumbent licensee also seeks 
to develop that incremental capacity as 
a part of its relicensing application. 
Conversely, did Congress intend that the 
unit of development (including both 
developed and undeveloped capacity 
therein) be considered at relicensing as 
an indivisible unit with respect to 
preferences (including the incumbent 
licensee's marginal preference)? 

llie Commission is not proposing new 
regulations at this time, but invites 
comment on whether new regulations 
may be appropriate and, if so. what such 
regulations ought to provide. 
dates: An original and 14 copies of the 
written comments on this proposed rule 
must be filed with the commission by 
April 29,1991. All reply comments must 
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be filed with the Commission by May 28. 
1991. 

ADDRESSES: All filmgs should refer to 
Docket No. RM91-5-000 and should be 
addressed to: Office of the Secretary, 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE., 
Washington, DC 20426. 

FOR FURTHER INFORMATION CONTACT: 
Barry Smoler, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426 (202) 208- 
2067. 

SUPPLEMENTARY INFORMATION: In 

addition to publishing the full text of this 
docket in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308 at the Commission's Headquarters. 
941 North Capitol Street, NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS in available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access, CIPS, set your communications 
software to use 300,1200, or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this notice of 
inquiry will be available on CIPS for 30 
days from the date of issuance. The 
complete text on diskette in 
WordPerfect format may also be 
purchased from the Commission’s copy 
contractor, La Dom Systems 
Corporation, also located in room 3308, 
941 North Capitol Street, NE„ 
Washington. DC 20426. 

1. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is inviting 
comment on a series of related 
questions that involve the licensing of 
incremental hydroelectric capacity 
contemporaneous with the reiicensing of 
the unit of development in which the 
capacity is located. These questions 
encompass the matters of whether 
Congress, in enacting the Electric 
Consumers Protection Act of 1986 
(ECPA),^ intended to preserve either a 
municipal preference or a preliminary 
permittee's preference with respect to 
the development of previously 
undeveloped hydroelectric capacity at 
an existing licensed unit of development 
when the incumbent licensee also seeks 
to develop that incremental capacity as 


» Public Law No, 95L-495.100 Stat. 1243 (1986). 


a part of its relicensing application. 
Conversely, did Congress intend that the 
unit of development (including both 
developed and undeveloped capacity 
therein) be considered at relicensing as 
an indivisible unit with respect to 
preferences (including the incumbent 
licensee’s marginal preference)? 

The Commission is not proposing new 
regulations at this time, but invites 
comment on whether new regulations 
may be appropriate and, if so, what such 
regulations ought to provide. 

n. Background 

ECPA established a new relicense 
application process whereby an existing 
licensee must, at least five years before 
the expiration of the license, notify the 
Commission of whether it intends to file 
an application for a “new” license. All 
applications for a new license, whether 
filed by the existing licensee or by third 
parties, must be filed no later than two 
years before the expiration of the 
parties licenses. ECPA thus provides a 
three year window for the filing of new 
license applications. 

In section 2 of ECPA, Congress 
amended section 7(a) of the Federal 
Power Act (FPA)^ in such manner as to 
make the preference for states and 
municipalities (the “municipal 
preference”) inapplicable to the 
issuance of new licenses in the 
reiicensing of existing projects. Section 2 
of ECPA left the preference intact with 
respect to applications for preliminary 
permits and for “original” licenses (i.e., 
in both instances, applications with 
respect to previously unlicensed 
projects). 

In section 4 of ECPA, Congress 
amended section 15 of the FPA^ to 
ensure that, in the relicensing process, 
“insignificant differences” between 
competing applications “are not 
determinative and shall not result in the 
transfer of a project,” This provision has 
been judicially characterized as 
establishing a “marginal preference” for 
the incumbent licensee seeking 
relincense of an existing project.^ The 
Commission is also required to consider 
the incumbent’s compliance record and 
actions it has taken in operating the 
project which affect the public interest. 

Also relevant to our inquiry is section 
3 of ECPA, which amended sections 4(e) 
and 10(a) of the FPA.® These 


* 16 U.S.C. 800(a) (1988). 

» 16 U.S.C, 808 (1988). 

♦ Kamargo Corp. v. FERC, 862 F.2d 1392.1394 
(D.C. Cir. 1968), discussed at greater length below. 

^ 16 U.S.C. 797(e) and 0O3(a> (1988). 
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amendments emphasize comprehensive 
Commission consideration of a broad 
range of factors relevant to the licensing 
of hydroelectric projects, including 
protection, mitigation of damage to, and 
enhancement of, fish and wildlife 
resources; energy conservation; 
protection of recreational opportunities; 
and irrigation, flood control and water 
supply; as well as development of water 
power. A project is licensed based on 
the Commission’s finding that it will be 
best adapted to a comprehensive plan 
for improving or developing a waterway 
for beneficial public purposes.® The 
amendments to FPA sections 10(a) and 
15 also stress broad consultation with 
state and federal resources agencies as 
part of the licensing process. 

Section 3(11) of the FPA^ defines a 
“project” as a complete unit of 
development or improvement,” 
consisting of a powerhouse and all 
dams, conduits, impoundments, water 
rights, and lands which are used in 
connection with such unit.® While the 
complete unit of development must be 
licensed, the Commission is not required 
to place all parts of the unit of 
development under a single license. For 
ownership or other reasons, the 
Commission can license different parts 
of a complete unit of development in 
different licenses.® 


® Section 10(a)(1) of the FPA. If necessary in order 
to secure such plan the Commission is authorized to 
.require the modification of any project before 
licensing it. Id., However, for purposes of comparing 
competing applications, the Commission first 
assesses the relative merits of the applicant’s 
proposals. 

» 16 U.S.C. 796(11) (1388). 

* Section 3(11) states: “project" means complete 
unit of improvement or development, consisting of a 
power house, all water conduits, all dams and 
appurtenant works and structures (including 
navigation structures) which are a part of said unit, 
and all storage, diverting, or forebay reservoirs 
directly connected therewith, the primary line or 
lines transmitting power therefrom to the point of 
junction with the distribution system or with the 
interconnected primary transmission system, all 
miscellaneous structures used and useful in 
connection with said imit or any part thereof, and 
all water rights, rights-of-way, ditches, dams, 
reservoirs, lands, or interest in lands the use and 
occupancy of which are necessary or appropriate in 
the maintenance and operation of such unit. 

Section 3(12) states: "project works" means the 
physical structures of a project. 

A unit of development can thus entail a dam and 
associated impoundment that are not themselves 
the site of a powerhouse, but that store water on 
behalf of a downstream facility that generates 
hydropower. See, e.g., Essex Company, 56 F.P.C. 977 
(178); Central Maine Power Co., 7 FERC 1181,045 
(1978): Georgia Pacific Corp., 12 FERC ^62,157 
(1960). 

• Orange and Rockland Utilities, Inc. 44 FERC 
161,235 n. 30 (1988). See e.g., Susquehanna Power 
Co.. 32 F.P.C. 826 (1964); Pinch, Pruyn k Co., Inc,, 33 
F.P.C. 321 (1965): Niagara Mohawk Power Corp., 40 
FJP C. IBS (1968); and Pacific Gas and Electric Co., 
52 F.P.C. 1898 (1974). Conversely, the Commission 
sometimes has issued one license for more than one 
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In some instances, such as By 
rewinding an existing generator, a 
licensee can increase the electric 
generating capacity of a project without 
obtaining additional license authority. 

On the other hand, additional license 
authority would be required in order to 
construct and operate an additional 
powerhouse at the unit of development. 
The point at which development of 
increased capacity requires additional 
license authority is not always clear. 

Section 5 of the FPA authorizes the 
Commission to issue preliminary 
permtis for the limited purpose of 
“maintaining priority of application for a 
license * * ♦ * as * * * may be necessary 
for making examinations and surveys, 
for preparing maps, plans, 
specifications, and estimates, and for 
making financial arrangements.”'® This 
provision was not amended by ECPA. 

Competition for an original license is 
governed by the terms of section 7(a) of 
the FPA, which, as amended by ECPA, 
provides: 

In issuing preliminary permits hereunder or 
original licenses where no preliminary permit 
has been issued the Commission shall give 
preference to applications therefor by States 
and municipalities, provided the plans for the 
same are deemed by the Commission equally 
well adapted, or shall within a reasonable 
time to be fixed by the Commission be made 
equally well adapted, to conserve and utilize 
in the public interest the water resources of 
the region; and as between other applicants, 
the Commission may give preference to the 
applicant the plans of which it finds and 
deterrmines are best adapted to develop, 
conserve, and utilize in the public interest the 
water resources of the region, if it be satisfied 
as to the ability of the applicant to carry out 
such plans. 

In § 4.37 of its regulations," the 
Commission sets forth its rules of 
preference among competing 
applications for an original license. 

Some are mandated by the first clause 
of section 7(a) while others were 
promulgated by the Commission 
pursuant to the discretion given it by the 
second clause of section 7(a). The 
regulations provide that the proposal 
best adapted to conserve and utilize the 
water resources in the public interest 
will be preferred. However, where 
neither proposal is superior, then: 

(1) If one of the applicants for permit or 
license is a municipality or a state and the 
other is not, tie-breaker preference goes to 
the municipality’s application.Furthermore, 


complete unit of development See, e.g., Duke Power 
Co.. 20 F.P.C. 360 (1958). 

16 U.S.C, 797(f) (1988). 

“18CJ?.R. 4.37(1990). 

«18 C.F.R. 4.37(b)(3) (1990), 
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If the nonmunicipality’s proposal is better 
adapted, the municipality is given a 
reasonable period of time to render its 
proposal at least as well adapted. 

(2) If both or neither of two applicants for a 
permit or a license is a municipality or a 
state, tie-breaker preference goes to the first- 
filed application." 

(3) If one of the applicants for a license has 
a preliminary permit and the other does not 
(even if It is a municipality), tie-breaker 
preference goes to the permittee’s 
applications." Furthermore, if the non¬ 
permittee’s proposal is better adapted, the 
permittee is given a reasonable period of time 
to render its proposal at least as well 
adapted." 

With respect to relicensing, as noted 
above ECPA amended section 15(c) of 
the FPA to accord a marginal preference 
to the incumbent licensee. These 
decisional factors are incorporated in 
116.13 of the Commission’s 
regulations.'® Thus, unless the existing 
licensee’s operation of the project has 
been significantly negative, ECPA 
provides in effect a tie-breaker 
preference for the existing licensee. 

In 1986, the Commission denied 
eleven preliminary permit applications 
filed by Kamargo Corporation and ten 
other related corporations.'*' The 
Commission’s denial was based 
primarily on its reading of ECPA, which 
the Commission thought indicated it 
should not grant a preliminary permit for 
the development of excess capacity at 
or near a site where the relicensing of a 
licensed project is imminent. 

In Komargo Corp. v. Federal Energy 
Regulatory Commission, 852 F.2d 1392 
(D.C. Cir. 1988), the court granted 
Kamargo’s petition for review and 
remanded Ae case to the Commission 
for reconsideration. The court rejected 
the Commission’s conclusion that the 
grant of such permit applications would 
be inconsistent with the terms of section 
4 of ECPA. 

The Commission based its denial of 
the eleven permit applications in part on 
the fact that the addition of capacity can 
be authorized at relicensing, and in part 
on its finding that issuing permits with 
tenns that would overlap with the 


18 CFR 4.37(b)(2) (1990). The regulation refers 
to the "earliest application acceptance date." When 
an application is accepted for filing, the acceptance 
is made effective as of the application’s bling date. 

18 CFR 4.37(c)(2) (1990). To obtain the 
preference, the permittee’s license application must 
be filed within the term of the permit 

»» 18 CFR 4.37(c)(2) (1990). 

"18 CFR 16.13 (1990). 

" Kamargo Corp., 37 FERCH 61.281 (1988), wh'g 
denied, 39 PptC H 61.226 (1987). Each of the eleven 
applications proposed to study the feasibility of 
developing additional unused water resources at 
existing projects licensed to Niagara Mohawk 
Power Corporation under the FPA. 
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statutory three-year filing window 
would truncate that window, and that 
issuing permits with the usual tie¬ 
breaker preference and right of last 
amendment would be inconsistent with 
ECPA’s intent to eliminate competitive 
advantages at relicensing. The 
Commission therefore added that if the 
permits were issued, they would have to 
be issued without the tie-breaker 
preference and right of last amendment. 

The court rejected the Commission’s 
reasoning, noting that, prior to ECPA, 
there appeared to be no barrier to the 
grant of the permit applications in 
question, and stating that ECPA neither 
mandated denial of the permit 
applications nor lent support to the 
Commission’s departure from its past 
treatment of applications to license 
additional capacity at licensed 
projects.^* The court also noted that the 
Commission had not adequately 
considered other alternatives to 
resolving the conflicts it identified, such 
as modifying its regulations that give a 
permittee the right of last amendment at 
relicensing. 

The court concluded that, while there 
may be policy reasons that support the 
Commission’s decision to deny the 
permit applications in question, the 
Commission had not articulated any 
such rationale.*® The court added that, 
assuming it articulated an adequate 
rationale, the Commission could engage 
in line-drawing as to how close to the 
expiration of a license term it would 
entertain applications to develop 
additional capacity at a licensed 
project.*^ 

The Commission recently issued an 
order on remand ** and four companion 
orders in the Kamargo proceeding in 
which it issued four preliminary permits 
while denying the applications for the 
other seven. The denials were premised 
on the fact that the proposed projects to 
develop incremental capacity would 
require substantial alteration of the 
existing licenses for the projects at 
issue, in violation of section 6 of the 
FPA,*® The Commission’s order did not 
reach many of the issues raised by the 
Kamargo court opinion. Tfie 
Commission stated that “(t]he issue of 
whether additional capacity based on 
unused water power is the subject of an 
original or a new license will become 


** 852 F.2d at 1397-98. 

*» id. at 1396.1398. 

Id. at 1397. 

»' Id. at 1398 n. 7. 

** 53 FERC H 61.411 (December 19.1990). 

**16 U.S.C. 779 (1988). Section 6 provides in 
pertinent part that licenses may be altered only on 
mutual agreement between the licensee and the 
Commission. 


relevant in these proceedings only if and 
when the permittees file acceptable 
license applications.” The 
Commission went on to indicate that 
‘‘[ijssuance of permits in these 
proceedings does not prejudge the 
Commission’s resolution of this 
question, which the Commission is 
actively reviewing and will address on a 
generic basis in the near future.” 

It is with this background in mind that 
the Commission invites comment on 
various issues that arise from the 
enactment of ECPA and the court’s 
decision in Kamargo, 

III. Invitation for Comments 

The Commission invites comment on 
the following general questions. Assume 
that there is a single licensed project at 
an existing complete unit of 
development; that the licensed project 
utilizes part, but not all, of the 
hydroelectric capacity at that unit of 
development; and that the license is 
approaching expiration and the 
incumbent licensee is seeking a new 
license for that project in a relicensing 
proceeding. Assume also that, 
contemporaneously, a third party is 
seeking an original license to construct 
and operate a project that utilizes the 
undeveloped capacity of that unit of 
development (without interfering with 
the existing project), and that the 
incumbent licensee, as part of its 
application for a new license, proposes 
to construct and operate new facilities 
to utilize that same undeveloped 
capacity. 

1. Municipal Preference 

Assume further that the incumbent 
licensee is not a municipality, and that 
the third party is a municipality. Did 
Congress, in enacting sections 2 and 4 of 
ECPA, intend that there would be no 
municipal preference at relicensing with 
respect to the complete unit of 
development, or did it intend that the 
municipal preference would not apply 
only with respect to the relicensing of 
that portion of the unit of development 
that had previously been developed, but 
would apply with respect to the portion 
of the unit of development that had not 
previously been developed? 

2. Relicensing Preference 

Did Congress, in enacting section 4 of 
ECPA, intend to confer on the 
incumbent licensee a marginal 


** Slip. op. at 4. Niagara Mohawk Power 
Corporation has filed a timely request for rehearir^ 
of the December 19,1990 order that raises this and 
other issues. The Commission has granted rehearing 
for the purpose of further consideration. 

••id 


preference at relicensing with respect to 
the complete unit of development, or did 
it intend that the relicensing preference 
would apply only with respect to the 
portion of the capacity at the unit of 
development that had previously been 
developed pursuant to the expiring 
license? 

3. Preliminary Permit Preference 

Assume that the third party had 
sought and obtained a preliminary 
permit to prepare an application for a 
project to develop the incremental 
capacity. Did Congress, in enacting 
section 4 of ECPA, intend to preserve a 
preliminary permittee preference with 
respect to the undeveloped capacity of 
the unit of development even if the 
application pursuant to the permit is 
filed contemporaneously with the 
incumbent licensee’s application for a 
new license? 

4. Competing Preferences 

With respect to the undeveloped 
capacity at the unit of development, if 
Congress intended to preserve either a 
municipal preference or a preliminary 
permittee’s preference, and also 
intended to establish an incumbent 
licensee’s preference, did it intend for 
one such preference to prevail over the 
other or did it intend that the two 
preferences would neutralize each 
other? 

5. Encouraging Comprehensive 
Development 

Assume that the Commission wishes 
to encourage increased generation (to 
the extent consistent with its balancing 
of developmental and non- 
developmental values) at existing 
project sites. How should the existing 
licensee’s marginal preference be 
protected while simultaneously 
encouraging development of any 
undeveloped incremental capacity? 

6. Operational and Economic 
Considerations 

Are there any operational problems or 
economic efficiencies associated with 
developing incremental capacity within 
a unit of development, and, if so, what 
are they? 

7. Definition of **Incrementol Capacity*' 

How should “incremental capacity” at 
a unit of development be defined so as 
to identify which methods or types of 
development of unused capacity require 
additional license authority and which 
do not? 
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8. Deadline for Declaring Intent 

When there is unused incremental 
capacity at a unit of development whose 
license is approaching expiration, 
should there be a deadline by which the 
existing licensee would be required to 
notify the Commission of its intent 
either to seek license authority to 
develop that capacity or not to seek 
such authority? If so, at what point in 
the relicensing process should the 
deadline be seC and how would it work? 

9. Moratorium Period 

Can and should the Commission 
decline to consider applications for 
preliminary permits and original 
licenses to develop only the incremental 
capacity of a unit of development if such 
applications are filed within a specihed 
period prior to the expiration of the 
license for the existing project in that 
unit of development? If so, what would 
be an appropriate period to specify? 

10, Allocation of Environmental 
Responsibility 

If Congress intended that the 
Commission consider, at relicensing, 
proposals to construct and operate 
facilities that utilize only the 
incremental portion of the hydroelectric 
capacity of the unit of development, 
such that at the conclusion of the 
relicensing process licenses could be 
issued to more than one licensee for a 
single unit of development—j.e., a new 
license to the incumbent for the existing 
developed capacity plus an original 
license to a third party for the 
incremental capacity—how should the 
Commission allocate management 
responsibilities (and costs) between 
those two licensees with respect to 
environmental mitigation measures, 
such as modification and operation of 
dams, minimum flow releases, and 
installation and operation of measuring 
devices, fishways, and ancillary 
recreation facilities, etc., that are 
common to the unit of development as a 
whole, and some of which may be 
existing facilities that are owned and 
operated by the incumbent licensee? 

11, Incumbent Licensee Does Not 
Propose to Utilize Undeveloped 
Capacity 

For purposes of comparison, assume 
(contrary to the preceding discussion] 
that the incumbent does not intend and 
therefore does not propose to construct 
and operate new facilities to utilize that 
same undeveloped capacity. To what 
extent would any of the comments on 
the preceding general questions be 
modified to reflect that fact? Under that 
situation, is there any legal or policy 


impediment to processing a preliminary 
permit or an original license for the 
undeveloped capacity independent of 
the relicensing process for the existing 
capacity, apart &om section 6 of the 
FPA, and if not when would be the 
appropriate time to do so? 

12, New Regulations 

Would It be appropriate for the 
Commission to propose new regulations 
that address any of the above matters? 

If 80 , what new regulations should the 
Commission consider? 

IV. Comment Procedure 

The Commission invites interested 
persons to submit written comments and 
reply comments on the matters 
discussed in this notice. An original and 
14 copies of the written comments must 
be filed with the Commission no later 
than April 29,1991 for initial comments, 
and no later than May 28,1991 for reply 
comments. Comments should be 
submitted to the Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, and should refer 
to Docket No. RM91-5-000. 

Written comments will be placed in 
the public files of the Commission and 
will be available for inspection at the 
Commission’s Public Reference Room, at 
825 North Capitol St., NE., Washington, 
DC 20426, during regular business hours. 
By direction of the Commission. 

Lois D. Casheli, 

Secretary. 

[FR Doc. 91-4547 Filed 2-26-91; 8:45 am] 
BHJJNG CODE 6717-01-M 


DEPARTMENT OF STATE 

Bureau of Economic and Business 
Affairs 

22CFR Part 138 
[Public Notice 1353] 

Foreign Prohibitions on Longshore 
Work by U.S. Nationals 

agency: Department of State. 

ACTION: Notice of proposed rulemaking. 

summary; The Bureau of Economic and 
Business Affairs proposes to compile 
and annually maintain a list, of 
longshore work by particular activity, of 
countries where periormance of such a 
particular activity by crewmembers 
aboard United States vessels is 
prohibited by law, regulation, or in 
practice in the cmmtry concerned. The 
proposed list will be used by the 
Attorney General in determining 
whether to permit an alien crewman to 


perform an activity constituting 
longshore work in the United States or 
the coastal waters thereof, as provided 
in, and subject to the conditions of, 
section 258 of the Immigration and 
Nationality Act of 1952 (hereinafter the 
Act). 8 U.S.C. 1288, as added by section 
203 of the Immigration Act of 1990, 

Public Law 10-649 of November 29,1990. 

DATES: Interested parties are invited to 
submit, in duplicate, comments relative 
to this proposal on or before Friday, 
March 29,1991. 

ADDRESSES: For mailing public 
comments; Office of Maritime and Land 
Transport Affairs, Bureau of Economic 
and Business Affairs (EB/TRA/MA), 
room 5826, Department of State, 
Washington, DC 20520. 

FOR FURTHER INFORMATION CONTACT; 
Stephen Miller, Office of Maritime and 
Land Transport Affairs, Department of 
State, Washington, DC 20520. (202] 647- 
5840. 

SUPPLEMENTARY INFORMATION: Section 
258 of the Act establishes certain 
limitations upon the performance by 
alien crewman of longshore work in the 
United States or in the coastal waters 
thereof. Subsection b of section 258 
defines “longshore work” so as to 
include “any relating to the loading or 
unloading of cargo, the operation of 
cargo-related equipment (whether or not 
integral to the vessel], and the handling 
of mooring lines on the dock when the 
vessel is made fast or let go”; “longshore 
work” for these purposes does not 
include the loading or unloading of any 
cargo for which special regulations have 
been prescribed by the Secretary of 
Transportation under chapter 37 of title 
46 of United States Code (relating to 
carriage of liquid bulk dangerous 
cargoes), section 311 of the Federal 
Water Pollution Control Act (33 U.S.C, 
1321), or section 105 or 106 of the 
Hazardous Materials Transportation 
Act (49 U.S.C. App. 1804,1805). 

Section 258(d)(1) of the Act 
nevertheless provides that the Attorney 
General shall permit an alien crewman 
to perform an activity that constitutes 
longshore work if (a) the vessel in 
question is registered in a country that 
by law. regulation, or in practice does 
not prohibit such activity by 
crewmembers aboard United States 
vessels; and (2) a majority of the 
ownership interest in such vessel is held 
by nationals of a country (or countries] 
which by law, regulation, or in practice 
does not prohibit such activity by 
crewmembers aboard United States 
vessels. The term “in practice” is 
defined by section 258(d](3} to refer to 
“an activity normally performed in such 
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country during the one-year period 
preceding the arrival of such vessel into 
the United States or the coastal waters 
thereof.” 

Section 258(d)(2) of the Act directs the 
Secretary of State to compile and 
annually maintain a list of longshore 
work by particular activity, of countries 
where performance of such a particular 
activity is prohibited by law, regulation, 
or in practice in the country. For these 
purposes, the Department of proposes to 
establish such a list from reports 
received from United States diplomatic 
and consular posts abroad concerning 
relevant laws, regulations, and practices 
of the host country, and from such 
relevant information concerning such 
laws, regulations and practices as may 
be furnished in the form of comments on 
this notice. The Department of State 
further proposes to publish such a list in 
the form of a proposed rule not later 
than 45 days from the date of 
publication of this notice, and a final 
rule not later than 45 days thereafter. 
Geoffrey Ogden, 

Director, Office of Maritime Affairs, Bureau 
of Economic and Business Affairs, US, 
Department of State. 

(FR Doc. 91-4559 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 471(M)8-M 


DEPARTMENT OF LABOR 

Mine Safety and Health Administration 

30 CFR Parts 56, 57, 58, 70, 71,72, and 
75 

RIN 1219-AA48 

Air Quality, Chemical Substances, 
Respiratory Protection Standards; 
Public Hearings; Close of Record 

agency: Mine Safety and Health 
Administration, Labor. 

ACTION: Notice of public hearings; close 
of record. 

summary: The Mine Safety and Health 
Administration (MSHA) will hold the 
third of a series of public hearings on its 
August 29,1989, proposed rule 
addressing air quality, chemical 
substances and respiratory protection in 
mining. The hearings will be held in 
Denver, Colorado, and Washington, DC. 
Each hearing will cover permissible 
exposure limits (PELs) other than 
nitrogen dioxide, nitric oxide, carbon 
monoxide and sulfur dioxide. This 
notice also announces the closing of the 
record for the entire proposed rule. 
dates: All requests to make oral 
presentations for the record should be 
submitted at least 5 days before the 
hearing date. Immediately before the 
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hearing, any unallotted time will be 
made available to persons making later 
requests. The public hearings will be 
held Tuesday, March 19, and Tuesday 
and Wednesday. March 26-27. All 
hearings will begin at 9 a.m. 

The record for this rulemaking will 
close on June 7,1991. 

ADDRESSES: The hearings will be held at 
the following locations; 

March 19,1991. Radisson Hotel—Denver 
Downtown, 1550 Court Place, Vail 
Room. Denver, Colorado 80202. 

March 26-27,1991. Frances Perkins 
Department of Labor Building, Main 
Auditorium, Third and Constitution 
Avenue, NW., Washington, DC 20210 
Send requests to make oral 
presentations to: Mine Safety and 
Health Administration, Office of 
Standards, Regulations and Variances, 
room 631, 4015 Wilson Boulvard, 
Arlington, Virginia 22203. 

FOR FURTHER INFORMATION CONTACT: 
Paticia W. Silvey, Director, Office of 
Standards, Regulations and Variances, 
MSHA (703) 235-1910. 

SUPPLEMENTARY INFORMATION: On 
August 29,1989, MSHA published a 
proposed rule to revise its standards for 
air quality, chemical substances, and 
respiratory protection for coal, metal, 
and nonmetal mines (54 FR 35760). The 
Agency initially scheduled the written 
comment period for the proposed rule to 
close on November 27,1989. On October 

19.1989, MSHA extended the comment 
period to March 2,1990. (54 FR 43026) in 
response to requests from the mining 
community. On January 25,1990, (55 FR 
2535) the Agency set three separate 
comment periods for different provisions 
in the proposal and announced its 
imtent to hold a series of three sets of 
public hearings. The comment period for 
the first group of provisions closed on 
March 2,1990. and hearings were held 
on June 4 and 6,1990. The comment 
period for the second group of 
provisions closed on June 29,1990, and 
hearings were held on October 12 and 

19.1990. The comment period for the 
PEL portion of this rulemaking closed on 
December 14,1990. MSHA’s proposed 
PELs for nitrogen dioxide, nitric oxide, 
carbon nonoxide, and sulfure dioxide 
were addressed in the June 1990 public 
hearings and will not be discussed in 
these hearings. 

The purpose of the public hearings is 
to receive relevant comments and 
respond to questions about the proposed 
PELs. The hearings will be conducted in 
an informal manner by a panel of MSHA 
officials. Although formal rules of 
evidence will not apply, the presiding 
official may exercise discretion in 


excluding irrelevant or unduly 
repetitious material and questions. 

Each session will begin with an 
opening statement from MSHA, 
following by an opportunity for 
members of the public to make oral 
presentations. The hearing panel will be 
available to answer relevant questions. 
At the discretion of the presiding official 
, speakers, may be limited to a 
maximum of 20 minutes for their 
presentations. In the interest of 
conducting a productive hearing, MSHA 
will schedule speakers, in a manner that 
allows all points of view to e hearsd as 
effectively as possible. 

Verbatim transcripts of the 
proceedings will be prepared and made 
a part of the rulemaking record. Copies 
of the hearing transcripts will be made 
available to the public for review. 

To allow for the submission of any 
post-hearing comments and final 
remarks, the record will remain open 
until Friday, June 7,1991. 

Issues 

MSHA’s current requirements for 
permissible exposure limits for metal 
and nonmetal mines incorporate by 
reference the 1973 edition of the 
American Conference of Governmental 
Industrial Hygienist (ACGIH) Threshold 
Limit Values (TLVs). Current 
requirements for PELs for surface coal 
mines and surface areas of underground 
coal mines incorporate by reference the 
1972 edition of the ACGIH TLVs. 
Underground coal mines must meet the 
current ACGIH TLVs for noxious and 
poisonous gases other than carbon 
dioxide. 

The proposed rule continues to set 
permissible exposure limits in terms of 
time-weighted averages (TWAs), short¬ 
term exporsure limits (STELs), ceiling 
limits, and mixed exposure limits 
(MELs). These PELs are based primarily 
upon ACGIH's 1989-90 TLVs. However, 
some PELs reflect those set by the 
Occupational Safety and Health 
Administration (OSHA) and 
Recommended Exposure Limits (RELs) 
set by the National Institute for 
Occupational Safety and Health. 

Some of the substances on the PEL list 
are inherent in the ore being mined, 
while others are additives used during 
milling or processing, cleaning, 
maintenance of equipment, or 
laboratory testing. The health effects of 
these substances may range from 
allergic reactions to systemic toxicity. 
Some may cause cancers, central and 
peripheral neuropathies, lung disease, 
liver and kidney damage, birth defects, 
or other systemic effects. In some 
instances, exposure to more than one 
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substance may result in greater damage 
from a combined effect than from 
exposure to the individual substances. 
MSHA intends that the final rule will 
establish appropriate exposure limits for 
those substances that, without such 
regulation, could cause a material 
impairment of health or functional 
capacity to miners. 

MSK^ has received numerous 
comments on the proposed PELs. This 
notice sumarizes most of the main issues 
raised in those comments. 

At an earlier public hearing on this 
proposal, the Agency received public 
input on definitions of material 
impairment of health or functional 
capacity. However, commenters are 
encouraged to give testimony regarding 
this issue as it relates to a specifrc 
substance or PEL in the proposal. 

Commenters generally criticized the 
Agency for limiting its discussion of 
speciHc substances on the PEL table to 
less than two dozen of the several 
hundred substances listed. They 
requested that MSHA give a rationale 
for each substance in Ae proposed rule, 
evidence that all are present in the 
mining environment, and how these 
chemicals are used. For those 
substances for which the Agency 
proposed to lower the PEL, commenters 
generally wanted MSHA to: Prove that 
the present PEL presents a significant 
risk to miners; quantify the extent of the 
risk; prove that risk represents a 
"material impairment of health;” and 
prove that any change in the standard is 
economically and technologically 
capable of being achieved. 

These commenters also requested that 
MSHA discuss epidemiological data 
establishing that these substances are 
present in concentrations that cause a 
material impairment of health or 
functional capacity to miners. They also 
requested MSHA to provide evidence on 
the feasibility of controlling these 
substances with either engineering or 
administrative controls. 

Other commenters argued that MSHA 
had not based its proposed PELs on the 
best available evidence that would 
attain the highest degree of health and 
safety protection for the miner. These 
commenters argued that although 
MSHA may cosnider feasibility when 
setting PELs, such considerations may 
not be to the detriment of miners' health. 
These commenters opposed PELs based 
upon the ACGIH TLVs, stating that the 
ACGIH documentation is based upon an 
incomplete survey of the available 
scientific literature. These commenters 
believe that the documentation for the 
National Institute for Safety and 
Health's (NIOSH) recommended 
exposure limits (R£Ls) is much better 


than the documentation for ACGIH 
TLVs. They requested that, where 
applicable, MSHA should prmnulgate 
the NIOSH REL as the Agency's PEL 
where the REL is the lowest exposure 
limit. 

SpeciBc comments were received on 
the following substances: 

Ammonia. Several commenters 
opposed lowering the PEL for ammonia 
at surface coal mines from the current 50 
ppm TWA to 25 ppm which is the 
current limit for metal and nonmetal 
mines. Commenters also opposed 
lowering the current 30-minute 100 ppm 
STEL for all mines to the proposed 35 
ppm STEL These commenters believe 
that ammonia is an irritant at relatively 
low concentrations with no long term 
health affects. 

Asbestos. The current asbestos PEL 
for all mines is 2 frber/cc TWA and a 10 
f/cc 15-minute STEL. MSHA proposed a 
0.2 f/cc TWA and a 1 f/cc STEL. using 
MSHA's current method of identifying 
asbestos. However, in the footnote to 
Table B-1 the Agency inadvertently 
omitted a portion of the current method 
for identifying asbestos fibers. The 
footnote to Table B-1 should state: 

Fibers greater than 5 microns in length, as 
determined by the membrane filter method at 
40-450 magnification (4 millimeter objective) 
phase contrast illumination. Asbestos is a 
generic term for several hydrated silicates 
that, when crushed or processed, separate 
into flexible fibers made up of fibrils. 
Asbestos is defined as chrysotile, amosite, 
crocidolite, anthophylite asbestos, tremolite 
asbestos, and actinolite asbestos and any of 
these minerals that have been chemically 
treated or altered. 

On July 20,1990, (55 FR 29712] OSHA 
proposed lowering its current asbestos 
PEL for general industry and 
construction from a 0.2 f/cc TWA to 0.1 
f/cc. OSHA stated that reduction of the 
PEL to a 0.1 f/cc TWA would reduce the 
significant risk it believes to exist at the 
current OSHA PEL of 0.2 f/cc. 
Commenters are requested to submit 
information and analytical data for an 
appropriate limit for 5ie mining industry. 

Some commenters recommended that 
MSHA promulgate the NIOSH REL of 
0.1 f/ca Other commenters suggested 
that the risks from exposure to asbestos 
differ between general industry and 
mining. Some commenters believe that 
the health risks resulting from chrysotile 
asbestos mining and milling activities 
are less harmful than risks associated 
with other asbestiform varieties and 
other activities such as asbestos 
construction work. These commenters 
recommend that MSHA retain its 
current limit for asbestos mining and 
milling of ZJd f/cc. 


One commenter suggested that MSHA 
promulgate a separate standard for 
chrysotile asbestos mining and milling. 
Meanwhile, this commenter 
recommends that MSHA continue to 
regulate chrysotile asbestos with a 
2.0 f/cc TWA. 

Non-asbestiform minerals — actinolite, 
tremolite, and anthophylite. Most 
commenters supported the Agency's 
position on regulating these substances 
as respirable mine dust rather than as 
asbestos. However, several commenters 
suggested that MSHA alter its current 3 
to 1 aspect ratio fiber quantification 
method for mining environments 
because of the commonness of 
amphibole cleavage fragments in many 
mining environments which satisfy the 
fiber criteria. These commenters suggest 
a 10 to 1 aspect ratio with a maximum 
width of 1 um should be adopted as the 
criteria for asbestos quantification. 

Borates, tetra, sodium salts (all 
forms). MSHA proposed a PEL of 5 mg/ 
m^ total dust, regardless of the state of 
hydration. One commenter 
recommended that MSHA promulgate a 
10 mg/m^ TWA, stating that ail borates 
are mild irritants, at most. The 
commenter submitted a study to MSHA 
entitled “Acute and Chronic Respiratory 
Effects of Sodium Borate Particulate 
Exposures” to document this assertion. 
This study concludes that exposure to 
sodium borate particulates does not 
cause any chronic abnormality in 
pulmonary function or serious 
respiratory health effects. Because the 
eye, nose or upper respiratory tract are 
the prinfary sites of irritation, the 
commenter recommended that total, 
rather than respirable, mass sampling be 
the sampling method of choice. 

Cadmium and compounds. MSHA 
proposed two alternative TWAs of 0.010 
mg/m^ (10 |ig/m*) or 0.005 mg/m* (5 p,g/ 
m*), and deletion of the STEL. The 
current PEL for cadmium (metal dust 
and soluble salts) is a 0,2 mg/m* TWA, 
and for cadmium oxide fume as 
cadmium the PEL is a 0.1 mg/m*TWA. 
The current STEL for cadmium oxide 
fume at all mines is 0.3 mg/m*. A few 
commenters recommended that the 
Agency promulgate the lowest feasible 
limit; other commenters did not believe 
that there is sufficient chronic effect 
evidence to justify any reduction in the 
PEL Some commenters recommended a 
PEL of 0.020 mg/m* (20 ftg/m*) based 
upon evidence suggesting possible 
adverse renal effects from long term 
exposure to cadmium and compounds. 
These commenters also oppose treating 
cadmium and compounds as 
carcinogens. 
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MSHA continues to seek information 
and supporting data concerning the 
feasibility of medical surveillance and 
medical transfer for cadmium as well as 
lead, mercury, and arsenic. Comments 
should include a discussion of the health 
benefits that would be obtained. 

Calcium hydroxide and calcium 
oxide. The existing PELs for calcium 
oxide for all mines are a 5 mg/m® TWA 
and a 10 mg/m®30‘minute STEL. MSHA 
proposed a 5 mg/m® (total dust) TWA 
for any combination of calcium oxide 
and calcium hydroxide with no STEL. 

As stated in the proposed rule, the 
Agency is unaware of any sampling 
method that will selectively collect 
either calcium oxide or calcium 
hydroxide. Also, MSHA stated that it 
knows of no sampling method that will 
maintain the calcium oxide/calcium 
hydroxide ratio of a collected sample. 

Several commenters opposed MSHA’s 
proposal, but agree with the Agency that 
no sampling method exists for lime that 
can distinguish between different 
compounds of calcium. These 
commenters believe that a total dust 
limit for calcium compounds should not 
be established until MSHA has 
reviewed a health effects study on lime 
under preparation by the National Lime 
Association. 

Several other commenters opposed 
the proposal, stating that the 
recommended limit Is not low enough to 
address the hazard. These commenters 
recommend a 2 mg/m® TWA. 

Cool tar pitch volatiles (as benzene 
solubles). MSHA’s existing standard for 
coal tar pitch volatiles is 0.2 mg/m®, 
which is the same in the proposed rule. 
Although some commenters did not 
oppose MSHA’s proposed PEL, one 
commenter did request that the Agency 
not use the coal tar pitch volatile PEL for 
determination of exposure to diesel 
particulate. Issues on a diesel 
particulate standard would be the 
subject of separate rulemaking. Other 
commenters recommended the NIOSH 
REL of 0.1 mg/m®, (as carcinogen) 
(cyclohexane extractable). 

Copper. MSHA propsed a 0.2 mg/m® 
TWA for copper fume, a 1 mg/m® TWA 
for copper dusts and mists (as Cu), and 
deletion of the STEL. MSHA's existing 
PELs for copper fume are a 0.1 mg/m® 
TWA and a 0.1 mg/m® STEL, For copper 
dust and mist, the existing PEL is a 1 
mg/m® TWA. Several commenters 
supported the proposed change to raise 
the TWA. Another commenter 
recommended that MSHA promulgate 
the NIOSH REL of 0.1 mg/m® for copper 
fume, and 0.2 mg/m® for copper dust. 

Ethylene glycol dinitrate and 
nitroglycerin. MSHA proposed the 
OSHA PELs for ethylene glycol dinitrate 
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of 0.1 ppm STEL and for nitroglycerin, a 
0.1 ppm STEL. Some commenters 
objected to MSHA’s proposal to lower 
the existing STEL for nitroglycerin from 
0.2 ppm to 0,1 mg/m® because they 
believe that the existing standard does 
not pose a significant health risk, and 
the proposed limits would be infeasible. 

Glycol ethers. MSHA has received a 
criteria document from NIOSH entitled 
“Occupational Exposure to Ethylene 
Glycol Monobutyl Ether and Ethylene 
Glycol Monobutyl Ether Acetate” 
(September 1990). This document 
excamines the occupational health risks 
associated with exposure to ethylene 
glycol monobutyl ether (EGBE) and its 
acetate, ethylene glycol monobutyl ether 
acetate (EGBEA). NIOSH recommends 
exposures to EGBE and EGBEA in the 
workplace be limited to a 5 ppm TWA. 
MSHA had proposed no change to the 
current PEL for EGBE (listed as 2- 
butoxyethanol) which is a 25 ppm TWA. 
The Agency currently does not regulate 
EGBEA. 

NIOSH states that in humans and 
animals, the principal health effects of 
exposure to EGBE and EGBEA involve 
the blood and hematopoietic system, the 
central nervous system (CNS). the 
kidneys, and the liver. No evidence 
indicates that EGBE or EGBEA causes 
reproductive or developmental toxicity. 

In animals, CNS, liver, and kidney 
effects occur at higher EGBE exposures 
than hematotoxic effects. NIOSH thus 
reasons that limiting exposures to 
prevent hematotoxic effects will also 
prevent CNS. kidney, and liver effects. 
Because only limited data are available 
from human studies, NIOSH based its 
recommended exposure limits for EGBE 
on data from animal studies. NIOSH 
adjusted the data to allow for 
uncertainties in the extrapolation from 
animals to humans. Because any effects 
of EGBEA are likley to occur after this 
compound is metabolized to EGBE, 
NIOSH recommended the same limit for 
EGBEA. 

EGBE is widely used as a solvent in 
surface coatings such as spray lacquers, 
quick-dry lacquers, enamels, varnishes, 
varnish removers, and latex paint. 
EGBEA is primarily used as a retarder 
solvent for nitrocellulose lacquer and 
epoxy and acrylic enamels; it is also a 
film coalescing aid for polyvinyl acetate 
latex. NIOSH estimates that over 8,000 
mining machine operators are 
potentially exposed to EGBEA. 

MSHA requests comments on 
establishing the NIOSH RELs for these 
substances as permissible exposure 
limits. NIOSH recommends that 
exposure to EGE and EGBEA in the 
workplace be limited to 5 parts per 
million parts of air (5 ppm), NIOSH also 


recommends prohibiting dermal contact 
because EGBE and EGBEA are readily 
absored through the skin. 

Kaolin. MSHA currently regulates 
kaolin as a nuisance dust with a TWA 
of 10 mg/m® total dust. The Agency 
proposed to regulate kaolin as a 
respirable mine dust with a TWA of 5 
mg/m®. Commenters supported this 
treatment of this substance. 

Iron oxide fume. MSHA proposed a 5 
mg/m® TWA for iron oxide fume; the 
existing limit is 10 mg/m®. The reduction 
of the PEL is based upon the ACGIH 
TLV. Some commenters opposed this 
reduction and requested that MSHA 
review the OSHA PEL standard for iron 
oxide fume which retains the 10 mg/m® 
TWA. These commenters do not believe 
that evidence exists to substantiate a 
need to reduce the limit. 

Perchloroethylene. The current PELs 
for perchloroethylene are a 100 ppm (670 
mg/m®) TWA and a 30-minute 200 ppm 
STEL. MSHA proposed to regulate this 
substance as a carcinogen with a TWA 
of 25 ppm (170 mg/m®) based on OSHA’s 
current PEL. Some commenters 
suggested that MSHA promulgate the 
lowest feasible limit for 
percholorethylene. Other commenters 
recommend that the Agency use the 
current ACGIH TLV of 50 ppm. These 
commenters stated that several studies 
have been conducted on the acute and 
chronic health effects from exposure to 
perchloroethylene, and 50 ppm would 
adequately address the hazards found. 
These commenters also believe that the 
evidence on the carcinogenicity of 
perchloroethylene is inconclusive. 

Respirable Mine Dust MSHA 
proposed a new concept for controlling 
exposure to respirable mine dust at 
metal and nonmetal mines. The Agency 
proposed a TWA of 5 mg/m® for 
respirable mine dust to include all 
ambient, airborne particulates capable 
of being inhaled into the lower 
respiratory tract. MSHA would sample 
for respirable mine dust by using a 
sampling device with the size-selection 
characteristics of a 10-mra nylon cyclone 
operated at a flow rate of 1.7 liters per 
minute. A number of commenters 
opposed changing the Agency’s current 
nuisance dust limit of 10 mg/m® total 
dust. These commenters believe that 
there is insufficient documentation that 
mixed dust fibrosis (MDF) poses a 
significant risk to miners. 

Many commenters stated that if an 
airborne contaminant were to be 
regulated, it should be the insoluble 
portion of the mine dust, if present. 
MSHA stated in the proposal that the 
proposed 5 mg/m® respirable mine dust 
limit would prevent the development of 
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pulmonary alveolar proteinosis (PAP) 
and mixed dust fibrosis (MDF). These 
commenters disagreed about including 
soluble dusts. 

Commenters stated that when sodium 
chloride particles are inhaled and enter 
the throat and lungs, the particles 
dissolve in saliya and other already 
saline body fluids into a harmless, still 
weak saUne solution. These commenters 
also stated that a PEL for salt dust is 
imnecessary and unduly burdensome, 
and would not benefit miners. They also 
questioned the economic feasibility of 
complying with tlie standard. 

Commenters stated that the costs to 
install dust collector systems to achieve 
the last increment of respirable dust 
reductions would be excessive. 

One commenter recommended that 
MSHA promulgate a PEL for salt 
between a 30 to 50 mg/m® range. 

Another commenter suggested tliat 
MSHA modify the proposed respirable 
dust PEL to allow MSHA to eventually 
adopt internationally accepted 
workplace dust sampling standards, 
which would include definitions of 
inhalable, thoracic, and respirable dust, 
along with internationally accepted 
sampler performance standards. Since 
there is no current international 
consensus on respirable dust sampling, 
this commenter did not believe that 
MSHA should adopt any such change 
now. 

Silica (crystalline quartz), A number 
of commenters strongly supported 
MSHA’s proposed 0.1 mg/m® respirable 
dust TWA for silica, which is based 
upon the ACGIH TLV, These 
commenters opposed the NIOSH REL of 
0.05 mg/m® and any regulation of silica 
as a carcinogen. Other commenters 
recommended the NIOSH REL. 

Silver. MSHA proposed the current 
PET. of 0.01 mg/m® for silver, metal, dust 
and fume, and soluble silver compounds. 
Several commenters stated that die 
current PEL should be revised to include 
only soluble silver salts rather than 
metallic silver, because they believe that 
metallic silver does not cause or 
contribute to a systemic health or 
generalized argyria via inhalation. 

Uranium, MSHA’s current limit for 
uranium (soluble and insoluble 
compounds) is a 0.2 mg/m® TWA. 
MSHA proposed changing this TWA to 
0.05 mg/m® for soluble compounds, and 
retain the current TWA of 0.2 mg/m® for 
insoluble compounds, and a STEL of 
0.06 mg/m® would be added for 
insoluble compounds. Several 
commenters noted that MSHA does not 
currently regulate soluble compounds. 
Other commenters opposed the MSHA 
proposal as not being based upon the 
best evidence, and recommended the 


NIOSH REL of 0,05 mg/m® for soluble 
compoimds of uranium, and 0.2 mg/m® 
for insoluble compounds. 

Vanadium. MSHA’s current standard 
for vanadium (V 2 O 6 ] as V is a 0.5 mg/m® 
TWA for dust and a 0.05 mg/m® TWA 
for fume. MSHA proposed the NIOSH 
RELs of a 1 mg/m® TWA for vanadium 
and a ceiling limit of 0.05 mg/m® for 
vanadium compounds. MSHA stated its 
belief that the NIOSH limits address the 
various forms of vanadium found in 
mining such a vanadium trioxide better 
than the ACGIH limits for vanadium 
(V^Ob) as V. MSHA also proposed to 
delete the existing 0.5 mg/m® 30-minute 
STEL for vanadium compounds. Several 
commenters stated that lowering the 
current PEL for vanadium compounds is 
unwarranted. These commenters 
recommend a PEL for vanadium (V2O5) 
as V. MSHA also proposed to delete the 
existing 0.5 mg/m® 30-minute STEL for 
vanadium compounds. Several 
commenters stated that lowering the 
current PEL for vanadium compounds is 
unwarranted. These commenters 
recommend a PEL for vanadium (V2O5) 
of 0.05 mg/m® respirable dust based on 
the current ACGIH recommendations. 

Welding Fumes, The current PEL for 
welding fumes for surface coal mines 
and surface areas of underground coal 
mines is a 10 mg/m® TWA. MSHA 
proposed a 5 mg/m® TWA for welding 
fumes, not otherwise classified. Many 
commenters requested the Agency to 
retain the current limit, because they 
believe that medical studies do not 
substantiate a reduction in the PEL 
They stated most the articles dson 
health effects of welding fumes indicate 
that fume concentrations of less than 10 
mg/m® of ferric oxide of zinc oxide will 
cause no respiratory hazard to the 
average unprotected person, provided 
that excessive metal fume and gas 
inhalation is avoided. 

MSHA particularly seeks further 
comment on these issues in the 
proposed rule as well as the other PELs 
in the proposed rule. 

Dated: February 21,1991. 

William ). Tattersall, 

Assistant Secretary for Mine Safety and 
Health. 

[FR Doc. 91-4522 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 4510-43-11 


30 CFR Part 100 

RiN 1219-AA49 

Criteria and Procedures for Proposed 
Assessment of Civil Penalties 

agency: Mine Safety and Health 
Administration, Labor. 


action: Extension of comment period. 
summary: In response to requests from 
the mining community, the Mine Safety 
and Health Administration (MSHA) is 
extending the period for public comment 
regarding the Agency’s proposed rule 
concerning criteria and procedures for 
its proposed assessment of civil 
penalties. 

dates: Written comments must be 
received on or before March 18,1991. 
ADDRESSES: Send written comments to 
the Office of Standards, Regulations, 
and Variances, MSHA, room 631 
Ballston Towers No. 3, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 

FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations, and Variances, 
MSHA. (703) 235-1910. 

SUPPLEMENTARY INFORMATION: On 
December 28,1990, MSHA published a 
proposed rule (55 FR 53482) to revise the 
MSHA regulations governing the criteria 
and procedures used for assessing civil 
penalties. The proposal, which would 
update part 100, is responsive to the 
Omnibus Budget Reconciliation Bill that 
became effective on November 5,1990. 

It also reflects inflation by including 
across-the-board increases for all 
categories of penalties. In addition, it 
includes penalty increases for a mine 
with an excessive history of violations. 
The comment period for the proposed 
rule was scheduled to close on March 1, 
1991 but in response to requests from the 
mining community for more time in 
which to prepare their comments, 

MSHA is extending the comment period 
to March 18,1991. All interested parties 
are encouraged to submit comments 
prior to this date. 

Dated: February 20,1991. 

William J. Tattersall, 

Assistant Secretary for Mine Safety and 
Health, 

[FR Doc. 91-4497 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 4510-43-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 721 

[OPTS-50509A; FRL-3841-5] 

8-Acetyl-3-dodecyl-7,7,9»9-feti^atiiethyl- 

1,3,8-triazasplro[4.5]dlecane-2,4-dione; 

Withdrawal of Proposed Significant 
New Use Rule 

agency: Environmental Protection 
Agency (EPA). 

action: Withdrawal of Proposal. 
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summary; EPA is withdrawing a 
proposed significant new use rule 
(SNUR) for a chemical substance based 
on receipt of new data. The data 
indicate that the substance will not 
present an unreasonable risk of injury to 
human health and further regulation 
under section 5 of the toxic substances 
control act (TSCAj is not warranted at 
this time. 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl, Director, TSCA 
Assistance Office (TS-799). Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. EB~44, 401 M St., 
SW., Washington, DC 20460, Telephone: 
(202) 554-1404, TDD: (202) 554-0551. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of January 13,1984 (49 
FR 1753), EPA proposed a SNUR to be 
codified at 40 CFR 721.260 establishing 
significant new uses for 8-acetyl>3- 
dodecyl-7,7,9.9-tetramethyi-l,3,8- 
triazaspiro[4.5]decane-2,4-dione. EPA is 
withdrawing this proposal in light of 
additional toxicity data received for this 
substance. 

L Rulemaking Record 

The record for the proposed rule 
which is being withdrawn by today’s 
rule was established at OPTS 50509 (P- 
83-370). That record includes 
information considered by the Agency in 
developing the proposed rule and 
includes the test data to which the 
Agency has responded with this notice 
of withdrawal. 

II. Background 

EPA is withdrawing the proposed 
significant new use and recordkeeping 
requirements for the following chemical 
substance under 40 CFR part 721 
subpart E. Further background 
information for the substance is 
contained in the rulemaking record 
referenced above in Unit I. 

PMN Number P-83-370 

Chemicol name: 8-Acetyl-3-dodecyl- 

7.7.9,9-tetramethyl-1.3,8- 

triazaspiro(4.5]decane-2,4-dione. 

CAS Number: Not available. 

Effective date of revocation of section 
5(e) consent order: August 30,1985. 

Basis for revocation of section 5(e) 
consent order: The Order was revoked 
based on test data submitted under the 
terms of the Consent Order. Based on 
the Agency’s analysis of the submitted 
data, EPA finds, for purposes of TSCA 
section 5, that this substance will not 
present an unreasonable risk of injury to 
human health and concludes that further 
regulation under section 5 is not 
warranted at this time. 

Toxicity testing results: Data on 
developmental toxicity studies 


conducted in mice and rats. The no¬ 
effect level for the mice in the 
developmental study is 200 mg/kg/day. 
CFR citation: 40 CFR 721.260. 

III. Objectives and Rationale of 
Withdrawing the Proposed Rule 

During review of the PMN submitted 
for the chemical substance that is the 
subject of this withdrawal of a proposed 
SNUR, EPA concluded that for the 
substance, regulation was warranted 
under section 5(e) of TSCA pending the 
development of information sufficient to 
make reasoned evaluations of the health 
effects of the substance, and EPA 
identified the tests considered necessary 
to evaluate the risks of the substance. 
The basis for such findings is referenced 
in Unit II. of this preamble. Based on 
these findings, a section 5(e) consent 
order was negotiated with the PMN 
submitter and a SNUR was proposed 
pending certain toxicity testing. EPA 
reviewed the toxicity testing conducted 
by the PMN submitter for the substance 
and determined that the information 
available was sufficient to make a 
reasoned evaluation of the health and 
environmental effects of the substance. 
EPA concluded that for the purposes of 
TSCA section 5 the substance will not 
present an unreasonable risk and 
subsequently revoked the section 5(e) 
consent order. The withdrawal of 
proposed SNUR provisions for the 
substance designated herein is 
consistent with the revocation of the 
section 5(e) order. In light of the above, 
EPA is withdrawing the proposed SNUR 
provisions for the chemical substance. 
This means that EPA will not require 
notice of any company’s intent to 
manufacture, import, or process the 
substance. 

List of Subjects in 40 CFR Part 721 

Chemicals, Environmental protection. 
Hazardous materials, Recordkeeping 
and reporting requirements, Significant 
new uses. 

Dated: February 19,1991, 

Victor ). Kimm, 

Acting Assistant Administrator for Pesticides 
and Toxic Substances. 

[FR Doc. 91-4623 Filed 2-26-91; 8:45 am] 
BILLING CODE 6S60-5O-F 


40 CFR Part 721 

[OPTS-50575A; FRL-3841-41 

Alkane Polyol Phosphate Ester; 
Proposed Revocation of a Significant 
New Use Rule 

AGENCY: Environmental Protection 
Agency (EPA). 


1991 / Proposed Rules 


ACTION: Proposed rule, 

summary: EPA is proposing to revoke a 
significant new use rule (SNUR) 
promulgated under section 5(a)(2) of the 
Toxic Substances Control Act (TSCA) 
for a chemical substance based on 
receipt of new data. The data indicate 
that the substance will not present an 
unreasonable risk of injury to human 
health and further regulation under 
section 5 of TSCA is not warranted at 
this time. 

DATES: Written comments must be 
submitted to EPA by March 29,1991. 
addresses: Since some comments may 
contain confidential business 
information (CBI), all comments must be 
sent in triplicate to: TSCA Document 
Receipt Office {TS-790), Office of Toxic 
Substances. Environmental Protection 
Agency, Room E-105, 401 M St., SW,, 
Washington, DC 20460. Comments 
should include the docket control 
number. The docket control number for 
the chemical substance covered in this 
SNUR is OPTS-50575A, followed by the 
last four digits of the number of the CFR 
section covering that chemical 
substance. Nonconfidential versions of 
comments on this proposed rule will be 
placed in the rulemaking record and will 
be available for public inspection. Unit 

IV. of this preamble contains additional 
information on submitting comments 
containing CBI. 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl, Director, TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. EB-44, 401 M St., 
SW., Washington, DC 20460, Telephone: 
(202) 554-1404, TDD: (202) 554-0551. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of April 24,1990 (55 FR 
17376), EPA issued a SNUR establishing 
significant new uses for alkane polyol 
phosphate ester. Because of additional 
toxicity data EPA has received for this 
substance, EPA is proposing to revoke 
this SNUR. 

I. Rulemaking Record 

The record for the rule which EPA is 
proposing to revoke was established at 
OPTS-50575 (P-89-448). This record 
includes information considered by the 
Agency in developing this rule and 
includes the test data to which the 
Agency has responded with this 
proposal. 

II. Background 

EPA is proposing to revoke the 
significant new use and recordkeeping 
requirements for the following chemical 
substance under 40 CFR part 721 
subpart E. In this unit. EPA provides a 
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brief description for the substance, 
including its PMN number, chemical 
name (generic name if the specific name 
is claimed as CBI), CAS number (if 
assigned], basis for the revocation of the 
section 5(e) consent order for the 
substance (including the statutory 
citation and specific finding), and the 
CFR citation deleted in the regulatory 
text section of this rule* Further 
background information for the 
substance is contained in die 
rulemaking record referenced above in 
Unit IL 

PMN Number P*-89<-44d 

Chemical name: (generic) Alkane polyol 
phosphate ester. 

CAS Number: Not available. 

Effective date of revocation of section 
5(e) consent order: August 23,1990. 

Basis for revocation of section 5(e) 
consent order: The Order was revoked 
based on test data submitted under the 
terms of the Consent Order. Based on 
the Agency’s analysis of the submitted 
data, EPA found for purposes of TSCA 
section 5 that this substance will not 
present an unreasonable risk of injury to 
human health and concludes that further 
regulation under section 5 is not 
warranted at this time. 

Toxicity testing results: An in vivo 
mouse micronucleus study by 
intraperitoneal (IP) route showed that 
the chemical substance is not a 
chromosome mutagen. A 28-day 
repeated dose oral study in rats showed 
a no adverse observed effect level 
(NAOEL) of 2,500 mg/kg/day. There 
were no clinical signs of toxicity or 
compound-related effects reported at 
any dose level. 

CFR citation: 40 CFR 721.288. 

in. objectives and Rationale of 
Proposing Revocation of the Rule 

During review of the PMN submitted 
for the chemical substance that is the 
subject of this proposed revocation, EPA 
concluded that regulation was 
warranted under section 5(e) of TSCA 
pending the development of information 
sufficient to make a reasoned evaluation 
of the health effects of the substance, 
and EPA identified the tests considered 
necessary to evaluate the risks of the 
substance. The basis for such findings is 
referenced in Unit II. of this preamble. 
Based on these findings, a section 5(e) 
consent order was negotiated with the 
PMN submitter and a SNUR was 
promulgated. EPA reviewed the toxicity 
testing conducted by the PMN submitter 
for the substance and determined that 
the information available was sufficient 
to make a reasoned evaluation of the 
health effects of the substance. EPA 
concluded that, for the purposes of 


TSCA section 5, the substance will not 
present an unreasonable risk and 
subsequently revoked the section 5(e) 
consent order. The proposed revocation 
of SNUR provisions for the substance 
designated herein is consistent with the 
revocation of the section 5(e) order. In 
light of the above EPA is proposing a 
revocation of SNUR provisions for this 
chemical substance. When this 
revocation becomes final EPA will no 
longer require notice of any company’s 
intent to manufacture, import, or process 
this substance. 

rV. Comments containing Confidential 
Business Information 

Any person who submits comments 
claimed as confidential business 
information must mark the comments as 
“confidential,” “trade secret,“or other 
such appropriate designation. Comments 
not claimed as confidential will be 
treated in accordance with the 
procedures in 40 CFR part 2. Any party 
submitting comments claimed to be 
confidential must prepare and submit a 
public version of the comments that EPA 
can place in the public file. 

list of Subjects in 40 CFR Part 721 

Chemicals, Environmental protection. 
Hazardous materials. Recordkeeping 
and reporting requirements. Significant 
new uses. 

Dated:February 19,1991. 

Victor I. Kimm, 

Acting Assistant Administrator for Pesticides 
and Toxic Substances, 

Therefore, 40 CFR part 721 is amended 
as follows: 

PART 721—[AMENDED] 

1 . The authority citation for part 721 
will continue to read as follows: 

Authority: 15 U.S.C. 2604 and 2607. 

§ 721.288 [Removed] 

2 . By removing § 721.288. 

[FR Doc. 91-4624 Filed 2-26-91; 6:45 am] 
BILLING CODE 6560-60-F 


40 CFR Part 721 
IOPTS-50582A; FRL-3848-9] 

Polymer of Maleic Anhydride, 
Benzenedicarboxylic Acid and 
DIsubstituted Alkyfamine; Proposed 
Revocation of a Significant New Use 
Rule 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rule. __ 

summary: EPA is proposing to revoke a 
significant new use rule (SNUR) 


promulgated under section 5(a)(2) of the 
Toxic Substances Control Act (TSCA) 
for a chemical substance based on 
receipt of new data. The data indicate 
that the substance will not present an 
unr^jisonahle risk of injury to human 
health and further regulation under 
section 5 of TSCA is not warranted at 
this time. 

dates: Written comments must be 
submitted to EPA by March 29,1991. 
addresses: Since some comments may 
contain confidential business 
information (CBl), all comments must be 
sent in triplicate to: TSCA Document 
Receipt Office (TS-790), Office of Toxic 
Substances, Environmental Protection 
Agency, Room E-105,401 M St., SW., 
Washington, DC 20480. Comments 
should include the docket control 
number. The docket control number for 
the chemical substance covered in this 
SNUR is OPTS-50582A, followed by the 
last four digits of the number of the CFR 
section covering that chemical 
substance. Nonconfidential versions of 
comments on this proposed rule will be 
placed in the rulemaking record and will 
be available for public inspection. Unit 
IV. of this preamble contains additional 
information on submitting comments 
containing CBL 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl, Director, TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. EB-44, 401 M St., 
SW., Washington, DC 20460. Telephone: 
(202) 554-1404, TDD: (202) 554-0551. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of August 15,1990 (55 
FR 33296), EPA issued a SNUR 
establishing significant new uses for 
polymer of maleic anhydride, 
benzenedicarboxylic acid, and 
disubstituted alkylamine. Because of 
additional toxicity data EPA has 
received for this substance, EPA is 
proposing to revoke this SNUR. 

I. Rulemaking Record 

The record for the rule which EPA is 
proposing to revoke was established at 
OPTS-50582 (P-88-1540). This record 
includes information considered by the 
Agency in developing this rule and 
includes the test data to which the 
Agency has responded with this 
proposal. 

II. Background 

EPA IS proposing to revoke the 
significant new use and recordkeeping 
requirements for the following chemical 
substance under 40 CFR part 721 
subpart E. In this unit, EPA provides a 
brief description for the substance. 
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including its PMN number, chemical 
name (generic name if the specific name 
is claimed as CBI), CAS number (if 
assigned), basis for the revocation of the 
section 5(e) consent order for the 
substance (including the statutory 
citation and specific finding), and the 
CFR citation deleted in the regulatory 
text section of this rule. Further 
background information for the 
substance is contained in the 
rulemaking record referenced above in 
Unit 11. 

PMN Number P‘-88-1540 

Chemical name: (generic) Polymer of 
maleic anhydride, benzenedicarboxylic 
acid, and disubstituted alkylamine. 

CAS Number: Not available. 

Effective date of revocation of section 
5 le) consent order: July 20,1990. 

Basis for revocation of section 5(p) 
consent order: The Order was revoked 
based on test data submitted under the 
terms of the Consent Order. Based on 
the Agency’s analysis of the submitted 
data, EPA finds for purposes of TSCA 
section 5 that this substance will not 
present an unreasonable risk of injury to 
human health and concludes that further 
regulation under section 5 is not 
warranted at this time. 

Toxicity testing results: The substance 
does not induce gene mutation when 
tested in the SalmonellaIm^mxnsMam 
microsomal assay and is not a 
chromosome mutagen in vivo in the 
mouse micronucleus assay by the 
intraperitoneal route. The acute oral 
LDvSO for this substance <5 g/kg. The 28- 
day assay for the substance showed 
reductions in mean corpuscular volumes 
in males, increases in alanine 
aminotransferase values for both sexes, 
and inflammatory cell infiltration or 
congestion in female intestines at the 
900 mg/kg dose level. No adverse effects 
were shown at the next lower level of 60 
mg/kg. 

CFR citation: 40 CFR 721.1645. 

IIL Objectives and Rationale of 
Proposing Revocation of the Rule 

During review of the PMN submitted 
for the chemical substance that is the 
subject of this proposed revocation of a 
SNUR, EPA concluded that regulation 
was warranted under section 5(e) of 
TSCA pending the development of 
information sufficient to make reasoned 
evaluations of the health effects of the 
substance, and EPA identified the tests 
considered necessary to evaluate the 
risks of the substance. The basis for 
such findings is referenced in Unit II. of 
this preamble. Based on these findings, a 
section 5(e) consent order was 


negotiated with the PMN submitter and 
a SNUR was promulgated. EPA 
reviewed the toxicity testing conducted 
by the PMN submitter for the substance 
and determined that the information 
available was sufficient to make a 
reasoned evaluation of the health effects 
of the substance. EPA concluded that, 
for the purposes of TSCA section 5, the 
substance will not present an 
unreasonable risk and subsequently 
revoked the section 5(e) consent order. 
The proposed revocation of SNUR 
provisions for the substance designated 
herein is consistent with the revocation 
of the section 5(e) order. In light of the 
above, EPA is proposing a revocation of 
SNUR provisions for this chemical 
substance. When this revocation 
becomes effective EPA will no longer 
require notice of any company’s intent 
to manufacture, import, or process this 
substance. 

IV, Comments Containing Confidential 
Business Information 

Any person who submits comments 
claimed as confidential business 
information must mark the comments as 
“confidential,” “trade secret,” or other 
appropriate designation. Comments not 
claimed as confidential will be placed in 
the public file. Any comments marked 
as confidential will be treated in 
accordance with the procedures in 40 
CFR part 2. Any party submitting 
comments claimed to be confidential 
must prepare and submit a public 
version of the comments that EPA can 
place in the public file. 

List of Subjects in 40 CFR Part 721 

Chemicals, Environmental protection. 
Hazardous materials, Recordkeeping 
and reporting requirements. Significant 
new uses. 

Dated: February 19,1991 
Vidor J. Klmm, 

Acting A55 is tan t A dm inis tro tor for Pesticides 
and Toxic Substances. 

Therefore, 40 CFR part 721 is amended 
as follows: 

PART 721—[AMENDED] 

1 . The authority citation for part 721 
will continue to read as follows: 

Authority: 15 U.S.C. 2604 and 2607. 

§ 721.1645 [Removed] 

2. By removing § 721.1645. 

[FR Doc. 91-4625 Filed 2-26-91; 8:45 am] 

BIUJNG CODE esao-so-r 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

[Docket No. FEMA-7015] 

Proposed Flood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule. 

SUMMARY: Technical information or 
comments are solicited on the proposed 
modified base (100-year) flood 
elevations listed below for selected 
locations in the nation. The base (100- 
year) flood elevations are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or show evidence of being already 
in effect in order to qualify or to remain 
qualified for participation in the 
National Flood Insurance Program. 
DATES: The period for comment will be 
ninety (90) days following the second 
publication of the proposed rule in 
newspaper of local circulation in each 
community. 

addresses: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William R. Locke, Acting Chief, Risk 
Studies Division Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2754. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Title XIII of the Housing and 
Urban Development Act of 1968, (Pub, L. 
90-448)), 42 U.S.C. 4001-4128, and 44 
CFR 67.4(a). 

These elevations, together with the 
floodplain management measures 
required by section 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean that the community must 
change any existing ordinances that are 
more stringent in their floodplain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, state of regional entities. These 
proposed modified elevations will also 
be used to calculate the appropriate 
flood insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance coverage on 
existing buildings and their contents. 
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Pursuant to the provision of 5 U»S.C. 
605(b), the Administrator, to whom , 
authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that the proposed modified flood 
elevation determinations, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. A flood 
elevation determination under section 
1363 forms the basis for new local 


ordinances, which, if adopted by a local 
community, will govern future 
construction within the floodplain area. 
The local commuity voluntarily adopts 
floodplain area. The local community 
voluntarily adopts floodplain ordinances 
in accord with these elevations. Even if 
ordinances are adpopted in compliance 
with minimum Federal standards, the 
elevations prescribe how high to build in 
the floodplain and do not proscribe 
development Thus, this action only 


forms the basis for future local actions. 

It Imposes no new requirement; of itself 
has no economic impact. 

list of Subjects in 44 CFR Part 67 

Flood insurance, Floodplains. 

1 . The authority citation for part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq., 
Reogranization Plan No. 3 of 197^ E.0.12127. 

The proposed modified base flood 
elevations for selected locations are: 


Proposed Modified Base Flood Elevations 


State 

City/town/county 

Flooding source 

Location 

jyDepth in feet alwve 
grourw * Elevation in feet 
(NGVO) 

Existing 

Modified 

. 

Baxter Ckwnty 
Unincorporated Areas, 

WhAa Rwer 

Approximately 371 miles above cortfluence 
with Black River. 

Approximately 381 mites above confluence 
with Black River. 

None 

None 

•386 

♦408 



Maps available for inspection at the Mountain Home City Hall, Mountain Home. Arkansas. 

Send comments to The Honorable Joe Dillard, Baxter County Judge, Baxter County Courthouse, Mountain Home, Arkansas 72653. 


Arkansas... 


Jonesboro. City, 
Craighead County. 


Whiteman’s Creek. 


Moore's Ditch Lateral.. 


Butlers Ditch.. 


Maple Slough Ditch.. 
Christian Creek—. 


Christian Creek Lateral. 


Turtle Creek.. 


Gum Slough Ditch. 


Viney Slough Ditch.. 


Lateral No. 3. 

little Bay Ditch.. 


Higginbottom Creek.. 


At County Route 674. 

Approximately 100 feet downstream of Union 
Pacific RaHroad. 

Approximately 317 feet upsUeam of Union Pa¬ 
cific Railroad. 

Approximately 739 feet downstream of Cara¬ 
way Road. 

At the confluence with Moore’s Ditch 


Approximately 53 feet upstream of Union Pacif¬ 
ic Railroad. 

At confluence with Little Bay Ditch. 

Approximately .25 mile upstream of State 
Route 18. 

At the confluence with Gum Slough Ditch. 

At the State Route 18. 

At the confluence with Lost Creek. 

At Oakhurst Street 


Lost Creek.. 


Approximately 422 feet downstream of Wood 
Springs Road. 

Approximately 211 feet downstream of Covey 
Road. 

At the confluence with Christian Creek. 

Approximately 750 feet upstream of the conflu¬ 
ence with Christian Creek. 

At West Johnson Avenue.. 

Approximately 300 feet downstream of Club¬ 
house Street 

At the confluence with Whiteman’s Creek. 

At St. Louis Southwestern Railway ..... 

At the downstream side of U.S. Route 49 and 
State Route 1. 

At a point approximately 150 feet downstream 
of County Route 51. 

At a point approximately 450 feet upstream of 
County Route 51. 

Approximately .25 mile upstream of County 
Route 151. 

At the confluence of Higginbottom Creek 
(County Route 143). 

At the confluence with Little Bay Ditch. 

At Commerce Drive. 

Approximately .5 mile downstream of the con¬ 
fluence of Lateral No. 3. 

Approximately .3 mile upstream of State Route 
18. 

At the confluence with Viney Slough Ditch. 

Approximately 250 feet downstream of State 
Route 1 Bypass. 

At Caraway Road Downstream of Parker Road-. 
Approximately .2 mile downstream of U.S, 
Route 63. 


None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

*247 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 


•231 

*249 

•251 

•268 

•237 

•250 

•232 

•235 

•232 

*235 

*287 

*296 

•314 

*339 

*288 

•290 

•293 

*294 

•248 

•267 

*297 

*232 

•232 

*232 

•247 

•232 

•236 

*232 

•236 

•247 

*256 

*264 

•283 
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Proposed Modiheo Base Flood Elevations— Continued 


State 

City/town/county 

Flooding source 

Location 

#Depth in feet above 
ground * Elevation in feet 
(NGVD) 

Existing 

Modified 




Approximately .3 mile upstream of Qubhouse 

None 

*294 




Road. 






Approximately 800 feet upstream of Church 

None 

*299 




Street- 






County Road... 

None 

*323 



Turtle Creek Lateral. .., ,, 

At tha oonfkieooe wfth Turtle Crwak 

None 





Approximately 260 feet upstream of the conflu¬ 

None 

•269 




ence with Turtle Creek. 




Maps available for Inspection at the City Hall. 314 W. Washington, Jonesboro. Arkansas. 


Arkansas... 


. Norfolk, Oty, Baxter 

White River.. 

Approximately 374 miles above confluence 

None 

County. 


with Black River, 




Approximately 377 miles above confluence 

None 



with Black River. 



Maps avaitaWe for inspection at the City Hall, Norfolk. Arkansas. 

Send oommams lo The Honofat>«e W R ‘Sob** I 


. ...-vr. r KMiy n«ii, iriira ocreei, uorning, uaiiiornia. 

Send comments to The Honora ble Royd Whitnack, Mayor. City of Coming, City Hall. 794 Third Street, Corning. California 96021. 

. City. Fresno Panoche Creek. J Al 

^■1 I - 


California 


Mendota, 

County. 


Maps are available for inspection at City Hall, 643 Quincy Street. Mendota, California. 


the ^vter^ection of Sorensen and Holmee 

Avenues. i 


None 


Connecticut.M,. 


-— — . —,....5, Tv»sii uicruieia. uonnecucui. 

Send comments to Ms. Linda Bongiolatti, First Selectman of the Town of UtchBeld, Litchfield County. 74 West Street. Litchfield. Connecticut 06759. 


Connecticut. 


Maps available for inspection at the Town Planner's Office. 50 South Main Street West Hartford. Connecticut. 


Georgia.. 


City of Warner Robins, 

Sandy Run Creek. 

Just upstream of State Route 247 

•273 

Houston County. 

Howard Branch..... 

About 3,600 feet upstream of the confluence 
of Howard Branch. 

Al mouth......... 

*313 

*301 

•305 



About 470 feet upstream of mouth. 


Maps available for inspection at the City of Warner Robins, Engineering Department, Warner Robins, Georgia. 


Maine.. 


Sanford, Town, York 

Mousam River_ _^ 

At oonfluence ¥wth Ettot lake. 

None 

County. 

Estes Lake. 

Approximately 1.100 feet upstream of State 
Route 109. 

Al the Estea Lake Dam 

None 

None 

None 



Approximately 7,300 feet upstream of Pool’s 
Crossing. 


available for Inspection at the Town Hail, 267 Main Street, Sanford. Maine 


•392 

•399 


California... 

City of Corning, Tehama 
County. 

Jewon QrMk 






At Woodson Avenue. 

•271 

•277 

•273 

•278 





Approximately 300 feet downstream of 
Toomes Avenue. 




Approximately 200 feet downstream of Inter¬ 
state Highway 5 northbound lane. 

•281 

•283 


‘168 


Litchfield, Town, Litchfield 

Bantam River (Right Bank). 

Approximately 160 feet downstream of State 

None 

•911 

County. 


Route 63. 





Approximately 1.000 feet upstream of U.S. 

None 

•962 



Route 202. 




West Hartford, Town, 
Hartford County. 

Tumbledown Brook Tributary.... 

At downstream corporate limits. 

. 

•142 

•137 



At upstream corporate limits. 


•152 

•147 


•270 

•313 

•305 

•305 


•216 

•432 

•216 

*217 


Maryland. 

Frederick, City, Frederick 

Rock Creek. ,, 

Approximately 1,400 feet upstream of conflu¬ 

•309 

•308 


County. 


ence with Carroll Greek. 






Approximately 1.750 feet upstream of conflu¬ 

•310 

*309 




ence with Carroll Creek. 
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PROPOseo Modified Base Flood Elevations—C ontinued 


State 

City/town/county 

Flooding source 

Location 

#Depth in feet above 
ground * Elevation in feet 
(NGVD) 





Existing 

Modified 


Maps available for inspection at the Office of Planning and Engineering, City Hall, 101 North Court Street, Frederick, Maryland. 

Send comments to The Honorable Paul P. Go«loa. Mayor of the CiCy of Frederick, Frederick CounTy, tOI North Court Saeec Frederick. Maryland 21707 


Maryland.... 

Frederick County 

Unnamed Tributary to Hollow 

Approximately 450 feet downstream of Beech 

None 

•579 


Unincorporated Areas. 

Creek. 

Tree Lane. 





At downstream side of Beech 

None..... 

•607 




Tree Drive 





Maps available for Inspection at the Winchester Hall, 12 East Church Street, Frederick Maryland. 

Send comments to Hon Sundergill, President of the Frederick County Commission, Winchester Hall, 12 East Church Street, Frederick County. Frederick, Maryland 
21701. 


Massachusetts. 

Harwich, Town, 

Pleasant Bay... 

At the northern corporate limits 

•12 

•17 


Barnstable County. 





Muddy Creek.... 

At the intersection of Sugar Hill Drive and 

•8 

*12 




Nickerson Road. 




Maps available for inspection at the Engineering Department, Town Hall. 732 Main Street, Harwich, Massachusetts. 

Send comments to Mr. Wayne Melville, Harwich Town Administrator, Barnstable County, P.O. Box 993, Harwich, Massachusetts 02645. 


Massachusetts.. 

Orleans, Town, 

Atlantic Ocean. 

Sarah’s Pond. 

None 

*12 


Barnstable County. 






East of Little Porrhet Island 

*25 

*15 



Little Pleasant Bay. 

Pilgrim Lake. 

Nona 

*13 




Meeting House Pond... 

•8 

*13 




Namequoit River.......... 

*8 

*13 




Paw Wah Pond....... 

*8 

*14 




Portanimicut Road extended. 

•10 

*17 



Pleasant Bay... 

Northwest of intersocbon of Tar Kiln Road and 

*8 

•12 




State Route 28 (South Orleans Road). 






Eastern shoreline of Sipson Island.... 

*10 

•17 


Maps available for inspection at the Town Office. 19 School Road. R.R. #1, Orleans, Massachusetts. 

Send comments to Ms. Nancymarie Schwinn. OrfeansTown Executive, Barnstable County, 19 School Road. R-R. #1, Orleans, Massachusetts 02653. 


Massachusetts. 

Weymouth, Town. Norfolk 

Old Swamp River 

Anrv/\Yin^^f£)l\i Q7^ fAAf 

•97 

•96 


County. 


IClIOiy ^ lOOi wL/Wf loll t7Clllt sJf dill 

Street 




Approximately 125 feet upstream of Ralph 

•112 

•111 




Talbot Street 




Maps available for inspection at the Town Engineer’s Office, 120 Winter Street Weymouth, Massachusetts. 

Serxl comments to Mr. John S. Carey, Chairman of the Town of Weymouth Board of Selectmen, Norfolk County, 120 Winter Street, Weymouth, Massachusetts 
02188. 


New Jersey... 

Ridgefield Park, Village, 
Bergen County. 

Ovarpack Craak 

At Tidegato at New Jarsey Tumpika ^*65)_ 

•9 

•7 







Approximately 1.2 miles upstream of U S. 

•9 

*7 




Route 46. 




Maps available for inspection at the Village Administrative Offices. 234 Main Street, Ridgefield Park, New Jersey. 

Send comments to The Honorable Fred Chriscuolo, Mayor of the Village of Ridgefield Park, Bergen County, 234 Main Street, Ridgefield Park, New Jersey 07660. 


New York. 

Easton. Town, 

Washington County. 

Batten Kill. 

Approximately 1,300 feet downstream of 
Batten Kill Railroad. 

None 

•157 






Approximately 150 feet upstream of Ray Road... 

None 

•376 


Maps available for inspection at the Town Hall. Route 40, North Easton. New York. 

Send comments to Mr. R. Harry Booth, Easton Town Supervisor, Washington County. R.D. 1. Box 369, Greenwich. New York 12834. 


Northumbertand. Town, 

Hudson River. 

At corporate limits. 

*95 

•101 

Saratoga County. 





At downstream side of Thomson Dam. 

*100 

•103 


Champlain Canal.... 

At corporate limits... . 

*109 

*102 



Approximately 500 feet downstream of Diver¬ 

*109 

•108 



gence with Hudson River. 




Maps available for inspection at the Town Hall. Catherine Street, Ganseboort New York. 

Send comments to Mr. Carl Seymour, Northumberland Town Supervisor, Saratoga County, P.O. Box 128, Ganseboort, New York 12831. 


Oklahoma...,_..._ 

Henryetta, City, 

Okmulgee County. 

Coal Creek... 

Approximately 450 feet upstream of confluence 
of Unnamed Creek. 

None 

•654 






Approximately .28 mile downstream of U.S. 

None 

*658 

• 



Highway 62 & 75. 





Unnamed Creek... 

Approximately .03 mile downstream of U.S. 
Highway 62 & 75. 

None 

*653 







Approximately .075 mile downstream of U.S. 

None 

•653 




Highway 62 & 75. 





Dutch Creek... 

ApproodnuHefy 230 toik downstream of Corpo¬ 
ration S^eet. 

None 

•691 







Approximately 140 feet upstream of Corpora¬ 

None 

•691 




tion Street. 
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Proposed Modified Base Flood Elevations—C ontinued 


State 

CIty/fown/county 

FloodiJig source 

Loca'don 

#Depth in feet above 
ground * Elevation In feel 
(NGVO) 





Existing 

Modified 


Maps avaitabte for Inspection at ttie City Hall, 4th & Broadway, Henryetta, Oklahoma, 

Send comments to The Honorable Thomas G. Henry, Mayor of the City of Henryetta, Okmulgee County, P.O. Box 608, Henryetta, Oklahoma 74437. 


Oklahoma..... 


Okmulgee, City, 

Okmulgee County. 

North Okmulgee Creek. 

At downstream corporate limits... 

Approximately .69 mile upstream of corporate 
limits. 

None 

None 


Cussetah Creek Tributary. 

At downstream corporate limits... . 

Approximately .7 mile upstream of Mission 
Road, 

*642 

None 


South Okmulgee Creek. 

Approximately .78 mile dowr^tream of corpo< 
rate limits. 

Approximately 1,900 feet upstream of corpo¬ 
rate limits. 

None 

None 


*674 

*680 

*645 

*667 

*645 

*645 


Maps available for inspection at the City Engineer’s Office, 111 E. 4th, Okmulgee, Oklahoma. 

Send comments to Mr. Dave M. Harris, Okmulgee City Manager, Okmulgee County, P.O. Box 250, Okmulgee, Oklahoma 74447. 


Pennsylvania.. 


Bansalem, Township, 

Poquessing Creek. 

Approximately 100 feet upstream of State 

*12 

*11 

Bucks County. 


Road. 





Approximately 0.6 mile upstream of CONRAIL.... 

*132 

♦135 


Maps available for inspection at the Municipal Building, 3800 Huhnevilte Road, Bensalem, Pennsylvania. 

Send comments to The Honorable Edward Bums, Mayor of the Township of Berrsalem, Bucks County, 3800 Hutmevllle Road, Bensalem, Pennsylvania 19020. 


Pennsylvania.____ 

Philadelphia, City, 

Pnqtjessing Creek. 

Approximately 300 feet upstream of State 

*13 

*14 


Philadelphia County. 


Road. 






Approximately 0.6 mile upstream of CONRAIL.... 

•132 

*135 


Maps available for inspection at the Philadelphia City Planning Commission, 1515 Market Street, 17th Floor, Philadelphia, Pennsylvania. 

Send comments to The Honorable W. Wilson Goode, Mayor of the City of Philadelphia, Philadelphia County, City Hall, room 215. Philadelphia, Pennsylvania 19107. 


Teiott. 

Conroe, City, 

North Fork of Stewarts Creek... 

Approximately 800 feet upstream of confluence 

*189 

*188 


Montgomery County. 


with Stewarts Creek. 






Approximately 340 feet upstream of Hilbig 

None 

•219 




Road. 




Maps available at the Community Development Office, 505 West Davis, Conroe, Texas. 

Send comments to The Honorable Carl Barton, Jr., Mayor of the City of Conroe, Montgomery County, P.O. Box 3066, Conroe, Texas 77305. 


Texas. 

Jefferson County, 
Unincorporated Areas. 

Walker Branch Tributary 

Approximately 150 feet upstream of Tram 
Road. 

*22 

*23 






Approximately .8 mile upstream of Tram Road..., 

None 

*24 


Maps available for inspection at the County Courthouse, 1149 Pearl Street, Beaumont, Texas. 

Send comments to The Honorable Richard LeBlanc, Jefferson County Judge, 1149 Pearl Street, Beaumont, Texas 77701. 


Mission. City, Hidalgo 

Shallow Flooding Area. 

At intersection of Melba Carter Street and 

None 

» 

o 

CD 

County. 


State Route 1016. 





West of Mission Main Canal and south of 1 

None 

*118 



Mile Road. 




Tsoias.. 


Maps available for Inspection at the City Hall, 900 Doherty, Mission, Texas. 

Send comments to The Honorable Pat Townsend, Mayor of the City of Mission, Hidalgo County, 900 Doherty, Mission, Texas 78572. 


Issued: February 12,1991. 

C.M. “Bud” Schauerte, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 91-4576 Filed 2-26-91; 8:45 am] 
BILLING CODE 671S-03-II 


Service (NMFS), NOAA, Commerce. 
action: Proposed rule; request for 
comments. 

summary: NOAA issues a proposed rule 
to implement certain allocative 
regulations governing fishing for halibut 
in Regulatory Area 4E in the eastern 
Bering Sea and Bristol Bay, as 
recommended by the North Pacific 
Fishery Management Council (Council). 
The primary purpose and intended 
effect of this action is to assure the 
Nelson Island and Nunivak Island 
halibut fisheries a specific share of the 
4E catch limit while allowing a test 
fishery in Bristol Bay. 

DATES: Comments on the proposed rule 


and supporting documents, especially 
the environmental assessment, 
regulatory Impact review, and initial 
regulatory flexibility analysis (EA/RIR/ 
IRFA), are invited until March 25,1991. 

ADDRESSES: Comments should be 
addressed to Steven Pennoyer, Director, 
Alaska Region, National Marine 
Fisheries Service, P.O. Box 21668, 
Juneau, Alaska 99802-1668. Copies of 
the EA/RIR/IRFA may be obtained by 
contacting the North Pacific Fishery 
Management Council, P.O. Box 103136, 
Anchorage, Alaska 99510 (telephone 
907-271-2809). 

FOR FURTHER INFORMATION CONTACT: 

Jay J.C. Ginter, Fishery Management 
Biologist, NMFS, 907-580-7229, 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 301 

(Docket No. 910115-1015] 

Pacific Halibut Fisheries 
AGENCY: National Marine Fisheries 
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SUPPLEMENTARY INFORMATiON: The 

fishery for Pacific halibut [Hlppoglossus 
steuolepis) off the coasts of Alaska, 
British Columbia, Washington, Oregon, 
and California is governed by the 
Convention for the Preservation of the 
Halibut Fishery of the Northern Pacific 
Ocean and the Bering Sea (Convention) 
signed by the United States and Canada 
in 1953. The Convention is carried out 
by the International Pacific Halibut 
Commission (IPHC). In 1977, the , 
Secretary of State, in cooperation with 
the Secretary of Commerce (Secretary), 
determined that the Convention was 
inconsistent with the purposes and 
policies of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act). Consequently, the 
United States and Canada amended the 
Convention in 1979 by the Protocol 
Amending the Convention (1979 
Protocol). The Northern Pacific Halibut 
Act of 1982 (Halibut Act, Pub. L. No. 97- 
176) was subsequently enacted to give 
effect to the 1979 Protocol. 

Until 1987, all regulations governing 
the Pacific halibut fishery were 
developed by the IPHC and, for United 
States fishermen, recommended to the 
Secretary of State for approval and 
subsequent publication by the Secretary 
in title 50 of the U.S, Code of Federal 
Regulations, part 301. However, section 
5(c) of the Halibut Act provides for the 
appropriate Regional Fishery 
Management Council under the 
Magnuson Act to develop regulations, 
including limited access regulations, to 
govern the United States portion of 
Convention waters and apply to 
nationals or vessels of the United States, 
so long as those regulations are in 
addition to, and not in conflict with, 
regulations adopted by the IPHC. 

In 1987, this provision was interpreted 
by NOAA to mean that regulations 
having domestic allocation of the Pacific 
halibut resource as a primary purpose 
will be developed by the Council with 
respect to Alaska and by the Pacific 
Fishery Management Council with 
respect to Washington, Oregon, and 
California. Regulations having biological 
conservation as a primary purpose will 
continue to be developed by the IPHC. 
This policy does not necessarily prevent 
both Regional Councils from developing 
biological conservation regulations that 
are in addition to and not in conflict 
with IPHC regulations. The policy also 
does not necessarily prevent the IPHC 
from developing regulations that have 
secondary domestic allocation effects. 

To determine the need for domestic 
allocation of Pacific halibut, the Council 


solicited regulatory proposals from the 
general public, other agencies, and staff 
between August 15 and September 15, 
1990. The Council received 18 such 
proposals that were reviewed and 
evaluated by the Council’s Halibut 
Management Team (MT) and the 
Halibut Regulatory Amendment 
Advisory Group (RAAG). At its meeting 
of September 24-29,1990, the Council 
reviewed recommendations of the MT 
and RAAG and decided to take no 
action on the proposals. Instead, the 
Council decided to request the IPHC to 
establish separate regulatory areas 
along the same geographical boundaries 
of Area 4E that existed in 1990 (55 FR 
21876 and 21877, May 30,1990), and to 
prescribe catch limits and seasons for 
these areas. The IPHC staff indicated in 
October that it was likely the IPHC 
would decline taking the requested 
action. Therefore, the Council, at its 
meeting of December 3-7,1990, decided 
to recommend a regulatory amendment 
for Area 4E, 

The MT prepared a draft EA/RIR/ 
IRFA that assesses the potential 
environmental and economic effects of 
reasonable regulatory alternatives to the 
proposed measure including the status 
quo (or no change) alternative as 
required by the National Environmental 
Policy Act of 1969, Executive Order 
12291, and NOAA policy. Copies of this 
draft EA/RIR may be requested from the 
Council at the address previously listed. 
Comments on how any of the 
alternatives may affect the human 
environment are especially requested. 

At its December 1990 meeting, the 
Council considered public testimony 
and the recommendations of its 
Advisory Panel and Scientific and 
Statistical Committee, The Council then 
voted to adopt the proposed measure as 
its preferred alternative and recommend 
its implementation to the Secretary. 

The proposed regulatory change 
would (1) divide Area 4E into north and 
south subareas at the line established 
for the 1990 fishery by interim rule (55 
FR 21877. May 30,1990), (2) apportion 70 
percent of the catch limit for Area 4E to 
the north subarea and 30 percent to the 
south subarea, and (3) reallocate 50 
percent of any unharvested catch share 
in the north subarea on August 1 to the 
south subarea. 

The principal reason for this proposed 
action, and the objective of the Council, 
is to assure the Nelson Island and 
Nunivak Island halibut fisheries a 
specific share of the catch limit for Area 
4E while allowing a test fishery in 


Bristol Bay. The Nelson/Nunivak halibut 
fishery is conducted from small boats 
that are limited in catching capacity, 
range, fuel availability, and by weather 
conditions. In the 6-year period of 1984 
through 1989. the halibut harvest in Area 
4E has averaged about 38,000 pounds 
(17,100 kilograms (kg)), but landings 
have varied over this period from 90,000 
pounds (40,500 kg) (in 1987) to 9,000 
pounds (4,500 kg) (in 1988). Much of this 
harvest has been made by non-local or 
"outside” boats that are larger and more 
efficient than local boats. Outside boats 
are those that do not land their entire 
halibut catch in Area 4E. Current halibut 
fishing regulations provide some 
competitive advantage to the local 
boats. 

For the 1990 fishing year, the IPHC 
expanded Area 4E to the south and east 
into Bristol Bay to allow a test fishery in 
an area that previously had been closed 
to halibut fishing (55 FR 21876), May 30, 
1990). To prevent a potentially large 
number of boats in the new Bristol Bay 
portion of Area 4E from harvesting a 
disproportionate share of the 4E catch 
limit, the Secretary published an interim 
rule (55 FR 21877, May 30,1990) that 
divided the area and established a 
separate catch limit for the Bristol Bay 
or south subarea. The IPHC is not 
expected to change the boundary of 
Area 4E back to its pre-1990 
configuration. Therefore, the Council 
decided to continue the same catch 
share protection for the Nelson/Nunivak 
or north subarea fishery as existed in 
1990 under the interim rule. 

The only difference between the 
proposed action recommended by the 
Council and the 1990 interim rule is the 
provision for dividing the north subarea 
catch share that is unharvested on 
August 1 between the two subareas. 

This provision is intended to prevent a 
significantly large unharvested catch 
share in the north subarea due to the 
various limitations faced by the Nelson/ 
Nunivak fishery. No reciprocating 
transfer of harv^est opportunity from the 
south subarea to the north subarea is 
proposed because the south subarea 
catch share could constrain the Bristol 
Bay fishery while the north subarea 
catch share is unlikely to constrain the 
Nelson/Nunivak fishery. 

The Secretary intends to make a final 
decision on this action after reviewing 
the EA/RIR and all public comments on 
it and this proposed rule. If approved by 
the Secretary, the resulting final rule 
would be in effect before the beginning 
of the 1991 halibut fishing season. 








8180 


Federal Register / Vol 56, No. 39 / Wednesday, February 27, 1991 / Proposed Rules 


Classification 

This proposed rule is published under 
section 5(c) of the Halibut Act and may 
be implemented only with the approval 
of the Secretary. At this time the 
Secretary has not determined whether 
this proposed rule is consistent with the 
Halibut Act and other applicable law. 
The Secretary, in making that 
determinatioh, will take into account the 
data, views, and comments received 
during the comment period. 

The Council prepared an EA in 
combination with a RIR and IRFA for 
this regulatory amendment and 
considered the potential environmental 
impacts of this proposed rule. A copy of 
the EA/RIR/IRFA may be obtained from 
the Council at the address above and 
comments on it are requested. 

The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), determined that this 
proposed rule is not a “major rule“ 
requiring a regulatory impact analysis 
under Executive Order 12291. This 
determination is based on the EA/RIR/ 
IRFA. This proposed rule is not likely to 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individuals, industries. 
Federal, state or local government 
agencies, or geographic regions; or a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. 

An IRFA was prepared by the Council 
as required under section 603 of the 
Regulatory Flexibility Act. A summary 
of this analysis follows: 


The action would divide Regulatory 
Area 4E into two components with 
separate shares of Pacific halibut to 
allocate the catch limit for Area 4E 
among U.S. fishermen who are 
economically dependent on the halibut 
fishery. The proposed allocation would 
affect about 126 fishing vessels that are 
operated predominantly by residents of 
local communities. While the total value 
of halibut that will be taken from Area 
4E is small relative to the overall halibut 
fisheries, the value of halibut to the 
affected fishermen is significant because 
there are few other opportunities for 
income. 

This proposed rule does not contain 
any collection-of-information 
requirement subject to the Paperwork 
Reduction Act, nor contain policies with 
federalism implications sufficient to 
warrant preparation of a federalism 
assessment under Executive Order 
12612. 

The Council determined that this 
proposed rule will be implemented in a 
manner that is consistent to the 
maximum extent practicable with the 
approved coastal management program 
of Alaska. This determination has been 
submitted for review by the responsible 
State agencies under section 307 of the 
Coastal Zone Management Act. 

List of Subjects in 50 CFR Part 301 

Fisheries, Treaties, Reporting and 
recordkeeping requirements. 

Dated: Februaiy^ 21,1991, 

Michael F. Tillman, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For reasons set out in the preamble, 50 
CFR part 301 is proposed to be amended 
as follows: 


PART 301-PACIFIC HALIBUT 
FISHERIES 

1. The authority citation for part 301 
continues to read as follows: 

Authority: 5 U.S.T. 5; T.I.A.S. 2900; 16 
U.S.C. 773-773k. 

2. In § 301.9, paragraph (g) is 
redesignated as paragraph (h) and 
revised, and a new paragraph (g) is 
added to read as follows: 

§301.9 Catch limits. 
***** 

(g) Notwithstanding paragraph (a) of 
this section, the portion of Area 4E that 
is south and east of a line from 58*21'2'' 
N. latitude, 163‘’00'00"' W. longitude to 
Cape Newenham (at SS'SO'OO" N. 
latitude, 162*10'25'' W. longitude) shall 
be closed to fishing for halibut when the 
Commission determines that 30 percent 
of the catch limit for Area 4E has been 
taken from this portion of Area 4E, 
except that 50 percent of the 
unharvested catch limit remaining on 
August 1 in the portion of Area 4E that 
is north and west of this line will be 
available for harvest in the portion of 
Area 4E that is south and east of this 
line, subject to the other provisions of 
this part. 

(h) When under paragraphs (c), (d), 
(e), (f). or (g) of this section the 
Commission has announced a date on 
which the catch limit for a regulatory 
area will be taken, no person shall fish 
for halibut in that area after that date 
for the rest of the year, unless the 
Commission has announced the 
reopening of that area for halibut 
fishing, 

[FR Doc. 91-4493 Filed 2-21-91; 3:24 pm] 
BlltmC CODE 351(K22-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
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ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

Committee oh Administration; Public 
Meeting 

SUMMARY: The Administrative 
Conference’s Committee on 
Administration is considering a draft 
recommendation and consultant report 
dealing with “Regulatory Cooperation 
with Counterpart Agencies Abroad: The 
FAA’s Airworthiness Experience.” The 
draft report, prepared by Professor 
George Bermann of Columbia 
University—Columbia School of Law, 
may provide the basis for Conference 
recommendations. Professor Bermann’s 
study looks at how U.S. agency officials 
deal with, and implement standards 
developed in cooperation with, other 
countries* regulatory agencies and 
international bodies. This case study 
examines the Federal Aviation 
Administration’s participation in the 
Europeians’ efforts to set standards of 
airworthiness certification for civil 
aircraft It is at present in preliminary 
form, and is being reviewed by the FAA. 
In addition, the author hopes to fill out 
the report’s analytical framework with 
added examples of specific interactions. 
The proposal will be discussed at the 
Committee's March 8 meeting, described 
below. 

Pursuant to the Federal Advisory 
Committee Act (Pub. L No. 92--463). 
notice is hereby given of a meeting of 
the Committee on Administration of the 
Administrative Conference of the United 
States. The Committee has scheduled 
this meeting to discuss the draft report 
and possible recommendation on 
implementation of OSHRC’s settlement 
judge and simplified proceedings. The 
draft recommendation and consultant 
report are available on request from the 
Conference. 


dates: March 8. 1991, 1 p.m.„ 
location: Administrative Conference 
Library, 2120 L Street, NW., suite 500. 
PUBLIC participation: Committee 
meetings are open to the interested 
public, but limited to the space 
available. Persons wishing to attend 
should notify the contact person at least 
two days prior to the meeting. The 
committee chairman may permit 
members of the public to present oral 
statements at the meetings. Any member 
of the public may file a written 
statement with the committee before, 
during, or after the meeting. Minutes of 
the meeting will be available on request. 
FOR FURTHER INFORMATION CONTACT: 
Charles Pou, Jr.. Office of the Chairman, 
Administrative Conference of the United 
States, 2120 L Street, NW., suite 500 
(202) 254-7020. 

PUBLIC PARTICIPATION: Same as above. 

Dated: February 5.1991. 
feffrey S. Lubbers, 

Research Director 

(FR Doc. 91-1611 Filed 2-26^-91; 8:45 am] 
BILUNQ CODE SIKMII-M 


DEPARTMENT OF AGRICULTURE 

Agricultural Research Service 

intent To Grant an Exclusive License 

agency: Agricultural Research Service, 
USDA. 

action: Notice of intent. 


SUMMARY: Notice is hereby given that 
the U.S. Department of Agriculture, 
Agricultural Research Service, intends 
to grant a partially exclusive license of 
ICI Americas, Incorporated, Wilmington, 
Delaware, on U.S. Patent Application 
Serial No. 07/542,566. “Starch 
Encapsulation of Biologically Active 
Agents by a Continuous Process,” filed 
June 25,1990, and U.S. Patent 
Application Serial No. 07/072,201, 
“Encapsulation by Entrapment Within 
Matrix of Unmodified Starch,” filed July 
10,1987, and issued as Patent No. 
4,911,952. 

DATES: Comments must be received by 
April 29,1991. 


ADDRESSES: Send comments to: 
USDA-ARS-Office of Cooperative 

Interactions, Beltsville Agricultural 

Research Center, Baltimore 

Boulevard, Building 005, room 401-A. 

BARC-W, Beltsville, Maryland 20705. 
FOR FURTHER INFORMATION CONTACT: 

M. Ann Whitehead of the Office of 
Cooperative Interactions at the 
Beltsville address given above; 
telephone: 301/344-2786. (FTS) 344-2786. 
SUPPLEMENTARY INFORMATION: The 
USDA-ARS intends to grant to ICI 
Americas, Incorporated, Wilmington, 
Delaware, a partially exclusive license 
to practice the aforementioned 
inventions with the fields of use limited 
to certain of the applicant’s proprietary 
products. Notices of Availability were 
given in the Federal Register in August 
1990 and July 1990, respectively. Patent 
rights to this invention are assigned to 
the United States of America as 
represented by the Secretary of 
Agriculture. It is in the public interest to 
so license this invention as the applicant 
has submitted a complete and sufficient 
application for a license with the intent 
of bringing the inventions to practical 
application. 

The prospective exclusive license will 
be royalty-bearing, will comply with the 
terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within sixty days from the date of this 
published notice, ARS receives written 
evidence and argument which 
establishes that the grant of the license 
would not be consistent with the 
requirement of 35 U.S.C. 209 and 37 CFR 
404.7. 

William H. Tallent, 

Assistant Administrator. 

(FR Doc. 91^583 Filed 2-26-^l; 8:45 am] 
BILLING CODE 341(M>3-M 


Soil Conservation Service 

Finding of No Significant impact for 
USDA Water Quality Hydrologic Unit 
Area, Blackwater River Watershed, in 
Franklin and Pittsylvania Counties, VA 

The USDA Water Quality Hydrologic 
Unit Area, Blackwater River Watershed. 
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in Franklin and Pittsylvania Counties, 
Virginia was recently approved for 
funding by Clayton Yeutter, Secretary of 
Agriculture. This Plan was approved to 
complement the goals stated in the 
“USDA Water Quality Plan to support 
the President’s Water Quality Initiative** 
dated July 1989. The Plan will be carried 
out by the USDA-Soil Conservation 
Service, USDA-Agricultural 
Stabilization and Conservation Service 
and the USDA-Cooperative Extension 
Service in cooperation with the Blue 
Ridge Soil and Water Conservation 
District, Virginia Division of Soil and 
Water Conservation and the U.S. 
Environmental Protection Agency. The 
protection measures to be installed in 
the Blackwater River Watershed will be 
funded on a cost-share basis using the 
authority of the “USDA Water Quality 
Plan to support the President’s Water 
Quality Initiative’’. An 
interdiscipiinarian evaluation of the 
environment was made by the Soil 
Conservation Service (SCS) in 
consultation with local, state and 
federal agencies and interested persons 
during the planning of this measure. 

The objective of the Hydrologic Unit 
Plan is to improve the water quality in 
the Blackwater River and Smith 
Mountain Lake through the reduction of 
sediment and nutrients from non point 
sources of pollution. 

Planned Action 

Treatment includes the installation 
and protection of enduring and 
management-type conservation 
practices on cropland, pastureland, 
forestland and other land in order to 
achieve a 50% reduction of sediment and 
sediment borne nutrients delivered to 
Smith Mountain Lake. Project goals 
include a reduction of nutrient loadings 
from livestock waste through nutrient 
management activities that attain a 
nutrient balance of 50% of the farm 
tracts in the watershed. 

Environmental Impact 

The proposed Plan will reduce 
sediment damages and improve water 
quality. 

Two federally listed candidate species 
and one state listed rare snake may 
occur in the watershed. The 
conservation practices planned for this 
watershed should not adversely affect 
these species. 

An inventory of all known 
archaeological and cultural resources 
has been made and the sites are located 
on U.S.G.S. Quadrangle Maps for 
reference by SCS personnel. This is to 
prevent any soil disturbing activity at 
any known sites. 


Adverse Environmental Impacts Which 
Cannot Be Avoided 

Installation of the proposed works of 
improvement will have short-term 
adverse impacts on noise, dust and 
exhaust levels, lliese levels will 
increase only during construction. 

Alternatives 

1 . No action. With no action, there 
would continue to be a “nutrient 
enriched” designation by the Virginia 
State Water Control Board for 
Blackwater River and Smith Mountain 
Lake. 

2 . The Hydrologic Unit Plan would 
improve water quality and protect 
cropland, pastureland, forestland and 
other land from excessive erosion and 
improper animal waste utilization. 
Sediment delivered to the Blackwater 
River and Smith Mountain would be 
reduced by 668,600 tons per year. 

Short-term Uses vs. Long-term 
Productivity 

The reduction in erosion and sediment 
damages, proper utilization of animal 
waste and the installation of 
conservation practices will improve the 
quality of life in this area. 

Commitment of Resources 

Labor, capital resources and energy 
used by these planned actions will be 
irretrievably and irreversibly committed. 

Conclusion 

This Hydrologic Unit Plan has been 
planned and environmentally evaluated 
to ensure that effects are commensurate 
with the impacts described in this 
Finding of No Significant Impact. The 
Environmental Assessment and 
Environmental Evaluation file are 
available for public inspection through 
the office of Mr. George C. Norris, State 
Conservationist, USDA, Soil 
Conservation Service, Federal Building, 
room 9201, 400 North Eighth Street, 
Richmond, Virginia 23240-9999, 
telephone (804) 771-2455. 

I have reviewed the Environmental 
Assessment and have determined this 
Hydrologic Unit Plan will not result in 
significant impact on the human 
environment. I conclude that an 
Environmental Impact Statement is not 
necessary. 

Dated: February 12,1991. 

George C. Norris, 

State ConservationisL 

[FR Doc. 91-4612 Filed 2-26-^; 8:45 am] 

BILUNQ CODE 3410-16-M 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 

(Order No. 512] 

Resolution and Order Approving the 
Appilcation of the Board of 
Commissioners of the Port of New 
Orleans, for Four Special-Purpose 
Subzones for Avondale Industries, Inc. 
in Jefferson and Orleans Parishes, LA; 
Proceedings of the Foreign-Trade 
Zones Board, Washington, DC. 

Resolution and Order 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board (the 
Board) has adopted the following 
Resolution and Order: 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application of 
the Board of Commissioners of the Port of 
New Orleans, grantee of FTZ 2, filed with the 
Foreign-Trade Zones Board (the Board) on 
June 25,1990, requesting special-purpose 
subzone status for the four shipbuilding 
facilities (four sites) of Avondale Industries, 
Inc, in jefferson and Orleans Parishes, 
Louisiana, within the New Orleans Customs 
port of entry, the Board, finding that the 
requirements of the Foreign-Trade Zones Act, 
as amended, and the FTZ Board’s regulations 
would be satsified, and that the proposal 
would be in the public interest if approval is 
subject to certain conditions, approves the 
application subject to the following 
conditions: (1) Any steel mill products, 
including plate, angles, shapes, channels, 
rolled steel stock, bars, pipes and tubes, and 
not incorporated into merchandise otherwise 
classified, and which is used in 
manufacturing, shall be subject to Customs 
duties in accordance with applicable law, if 
the same item is then being produced by a 
domestic steel mill; and (2) in addition to the 
annual report, Avondale shall advise the 
Board’s Executive Secretary as to significant 
new contracts with appropriate information 
concerning foreign purchases otherwise 
dutiable, so the Board may consider whether 
any foreign dutiable items are being imported 
for manufacturing in the subzone primarily 
because of subzone status and whether Board 
should consider requiring Customs duties to 
be paid on such items. 

The Secretary of Commerce, as Chairman 
and Executive Officer of the Board, is hereby 
authorized to issue a grant of authority and 
appropriate Board Order. 

Grant of Authority To Establish Special- 
Purpose Subzones at the Four 
Shiphuilfiing Facilities of Avondale 
Industries, Inc. in Jefferson and Orleans 
Parishes, LA 

Whereas, by an act of Congress 
approved June 18,1934, an Act “To 
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provide for the establishment, operation, 
and maintennee of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes," as 
amended {19 U.S.C. 81a--81u) (the Act), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or adjacent to 
ports of entry under the jurisdiction of 
the United States; 

Whereas, the Board’s regulations (15 
CFR 400.304) provide for the 
establishment of special-purpose 
subzones when existing zone facilities 
cannot serve the specific use involved, 
and where a significant public benefit 
will result; 

Whereas, the Board of Commissioners 
of the Port of New Orleans, grantee of 
Foreign-Trade Zone 2, has made 
application (filed June 25,1990, FTZ 
Docket 28-90, 55 FR 27290, 07-02-90), in 
due and proper form to the Board for 
authority to establish special-purpose 
subzones at the shipbuilding facilities of 
Avondale Industries, Inc., in Jefferson 
and Orleans Parishes, Louisiana; 

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard; and. 

Whereas, the Board has found that 
the requirements of the Act and the 
Board’s regulations would be satisfied 
and that the proposal would be in the 
public interest if approval were given 
subject to the restriction in the 
resolution accompanying this action; 

Now, therefore, in accordailce with 
the application filed June 25,1990, the 
Board hereby authorizes special-purpose 
subzone status at the four shipbuilding 
facilities of Avondale Industries, Inc. in 
Jefferson and Orleans Parishes, 
Louisiana, designated on the records of 
the Board as Foreign-Trade Subzones; 

2 C (Main Shipyard); 2D (Westwego); 2E 
(Harvey); 2F (Algiers), and as described 
on the maps and drawings 
accompanying the application, said 
grant of authority being subject to the 
provisions and restrictions of the Act 
and regulations issued thereunder, and 
to the condition in the resolution 
accompanying this action, and also to 
the following express conditions and 
limitations: 

Activation of the subzone sites shall 
be commenced within a reasonable time 
from the date of issuance of the grant, 
and prior thereto the Grantee shall 
obtain all necessary permits from 
federal, state, and municipal authorities. 

Officers and employees of the United 
States shall have free and unrestricted 
access to and throughout the foreign- 
trade subzone facilities in the 
performance of their official duties. 


The grant shall not be construed to 
relieve responsible parties from liability 
for injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
of said subzones, and in no event shall 
the United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United 
States and the installation of suitable 
facilities. 

In witness whereof, the Foreign-Trade 
Zones Board has caused its name to be 
signed and its seal to be affixed hereto 
by its Chairman and Executive Officer 
or his delegate at Washington, DC, this 
15th day of February, 1991, pursuant to 
Order of the Board. 

Marjorie A. Chorlins, 

Acting Assistant Secretory of Commerce for 
Import Administration, Chairman, Committee 
of Alternates Foreign-Trade Zones Board. 

[FR Doc. 91-4516 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 3$1(M)S-M 


International Trade Administration 

[A-122-050] 

Racing Plates (Aluminum Horseshoes) 
From Canada: Final Results of 
Antidumping Duty Administrative 
Review 

AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 

action: Notice of final results of 
antidumping duty administrative review. 

summary; On November 23,1990, the 
Department of Commerce published the 
preliminary results of its administrative 
review of Ae antidumping duty order on 
racing plates (aluminum horseshoes) 
from Canada. The review covers one 
manufacturer/exporter of this 
merchandise to the United States, 

Equine Forgings Limited, and the period 
February 1,1989 through January^ 31, 
1990. 

We give interested parties an 
opportunity to comment on our 
preliminary results. Based on our 
analysis of the comments received, we 
have changed the final results from 
those presented in our preliminary 
results of review, 

EFFECTIVE DATE: February 27,1991. 

FOR FURTHER INFORMATION CONTACT: 

Michael J. Heaney or Robert Marenick, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 


DC 20230; telephone: (202) 377-4195/ 
5255. 

SUPPLEMENTARY INFORMATION: 
Background 

On November 23,1990, the 
Department of Commerce (the 
Department) published in the Federal 
Register (55 FR 23779) the preliminary 
results of its administrative review of 
the antidumping duty order on racing 
plates (aluminum horseshoes] from 
Canada (39 FR 7579, February 27,1974). 
We have now completed that 
administrative review in accordance 
with section 751 of the Tariff Act of 1930 
(the Tariff Act). 

Scope of the Review 

Imports covered by this review are 
shipments of racing plates (aluminum 
horseshoes) that are used on race 
horses, polo, jumping, hunting and 
performing horses as differentiated from 
work horses, are made of aluminum, 
may have cleats or caulks, and come in 
a variety of sizes. During the review 
period, such merchandise was 
classifiable under item 652.4200 of the 
Tariff Schedules of the United States 
Annotated (TSUSA). This merchandise 
is currently classifiable imder HTS item 
7616.90.00. The TSUSA and HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive. 

The review covers one firm, Equine 
Forgings Limited ("Equine"), and the 
period February 1,1989 through January 
31,1990. 

Analysis of Comments Received 

We gave interested parties an 
opportunity to comment on the 
preliminary results. No hearing was 
requested, however, we did receive 
comments from the respondent. Equine. 

Comment 1 

Equine contends that the Department 
should exclude sales with 30-day 
payment terms from its calculations of 
foreign market value (FMV). Equine 
notes that sales with 30-day payment 
terms were made at considerably higher 
prices than were the sales upon which 
Equine received immediate payment. 
Equine further notes that extended 
payment terms were taken far more 
frequently on Canadian sales than on 
sales to the United States, and argues 
that use of such sales in the calculation 
of FMV artificially creates dumping 
margins. 

Deportments Position 

We disagree. There is no provision in 
either the statute or in our regulations 
that permits the exclusion of home- 
market sales because such sales were 
made at higher prices than in the United 
States, or because different credit terms 
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were o^ered on these sales than were 
offered on the preponderance of U.S. 
sales. Equine has provided no evidence 
indicating that its sales with 30>day 
payment terms were outside the 
ordinary course of trade, or were for any 
other reason unsuitable for comparison 
to Equine’s U.S. sales. Finally, we note 
that we made a circumstance-of-sale 
adjustment for differences in credit 
expenses between U.S. and Canadian 
sales. 

Comment 2 

Equine requests that the Department 
grant it a 2-week extension to provide 
additional comments concerning our 
preliminary analyses. Equine requests 
the extension so that it can find legal 
help should it decide to appeal the 
results of this review, and argues that 
the extension is necessitated by virtue 
of the Christmas and New Year holidays 
occurring within the preliminary results 
comment period. 

DepartmenVs Position 

As is our standard practice, we 
allowed all interested parties 30 days to 
comment on our preliminary results of 
review. We consider 30 days to be an 
adequate period of time to comment on 
our preliminary results. Moreover, we 
made all of the information used in our 
preliminary calculations available to 
Equine. Equine did file some timely 
comments and where we have 
determined their comments to have 
merit, we have adjusted our results 
accordingly. (See our response to 
Comment 3.) 

Comment 3 

Equine notes that in its preliminary 
results, the Department used an inflated 
starting price on one Canadian sale. 

Departments Position 

We agree, and have adjusted our final 
results accordingly. 

Final Results of the Review 

As a result of the comments received, 
we have determined that the following 
margin exists: 


Manufacturer/ 

exporter 

Period of review 

Margin 

(percent) 

Equine Forgings 



LimiteH 

2/1/89-1/31/90 

2.93 



The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 


value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Further, as provided for in section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the above margin shall be required 
on entries of this merchandise from 
Equine. For any future entries of this 
merchandise from a new exporter not 
covered in this or prior administrative 
reviews, whose first shipments occurred 
at January 31,1990, and who is 
unrelated to any reviewed firm or any 
previously reviewed firm, a cash deposit 
of 2.93 percent shall be required. For any 
shipments from the remaining known 
manufacturers/exporters not covered in 
this review, a cash deposit shall be 
required at the rates published in the 
last administrative review for those 
firms. These cash deposit requirements 
are effective for all shipments of 
Canadian racing plates (aluminum 
horseshoes) entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice and 
shall remain in effect until publication of 
the final results of the next 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22 (1990). 

Dated: February 18.1991. 

Eric L. Garfinkel, 

Assistant Secretary for Import 
Administration. 

(FR Doc. 91-4517 Filed 2-20-91; 8:45 am] 
BILUNQ CODE 3510-DS-M 


Applications for Duty-Free Entry of 
Scientific Instruments 

Pursuant to section 6(c) of the 
Educational. Scientific and Cultural 
Materials Importation Act of 1966 
(Public Law 89-651; 80 Stat. 897; 15 CFR 
301), we invite comments on the 
question of whether instruments of 
equivalent scientific value, for the 
purposes for which the instruments 
shown below are intended to be used, 
are being manufactured in the United 
States. 

Comments must comply with 
§ 301.5(a)(3) and (4) of the regulations 
and be filed within 20 days with the 
Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5 p.m. 
in room 4204, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 


Docket Number: 91-009. Applicant: 
National Institute of Standards and 
Technology, Intersection of Clopper and 
Quince Orchard Roads, Building 301, 
Gaithersburg, MD 20899. Instrument* 
Neutron Area Detector for Small Angle 
Neutron Scattering. Manufacturer: 
CERCA, France. Intended Use: The 
instrument will be used for the detection 
of neutrons at high coimt rates over a 
finite solid angle during investigations 
conducted to relate the microstructure 
features of new materials to their bulk 
materials properties. Application 
Received by Commissioner of Customs: 
January 22,1991. 

Docket Number: 91-010. Applicant: 
University of California, Lawrence 
Berkeley Laboratory, 1 Cyclotron Road, 
Building 9, Berkeley, CA 94720. 
Instrument: Stopped-flow 
Spectrofluorimeter, Model SF.17. 
Manufacturer: Applied Photophysics 
Ltd., United Kingdom. Intended Use: The 
instrument will be used for the study of 
rapidly occurring reactions: (i) Steady 
state enzyme catalyzed reactions, (ii) 
single turnover reactions of enzymes 
and substrates and (iii) enzymes 
refolding upon dilution from 
denaturants. Application received by 
Commissioner of Customs: January 22, 
1991. 

Docket Number: 91-011. Applicant: 
University of California, Davis, Geology 
Department, Davis, CA 95616. 
Instrument: Beam Splitters for FTIR 
Spectrometer. Manufacturer: Bomen, 
Inc., Canada. Intended Use: The 
instrument will be used for studies of 
common rock-forming minerals, 
candidates for minerals occurring in the 
mantle, high pressure phases, structural 
analogues of the previous categories and 
glasses with compositions mimicking 
those of magmas. Two types of 
experiments will be performed: 
Measurement of the single-crystal 
infrared spectra of a mineral and 
measurement of the infrared spectra of 
minerals as a function of pressure. In 
addition, the instrument will be used in 
the course Advanced Mineralogy to 
acquaint students with forefront 
research in minerals and to provide 
them with background to pursue thesis 
in mineral physics. Application 
Received by Commissioner of Customs: 
January 22,1991. 

Docket Number: 91-012* Applicant: 
University of California, Riverside, 
Materials Management Department, 
Riverside. CA 92521. Instrument: Liquid 
Chromotograph/Mass Spectrometer/ 
Mass Spectrometer, Model API HI. 















Federal Register / Vol. 56, No. 39 / Wednesday, February 27, 1991 / Notices 


8185 


Manufacturer: Sciex Instruments, 

Canada. Intended Use: The instrument 
will be used for two research 
applications: (1) Identification and 
quantification of the gas-phase products 
formed from the atmospherically 
important gas-phase reactions of organic 
compounds at room temperature and 
atmospheric pressure and (2) analysis, 
identification and quantification of 
samples of semi-volatile and particle- 
associated organic compounds which 
have been collected from all-Teflon 
environmental chamber reaction 
mixtures and ambient Application 
Received by Commissioner of Customs: 
January 22,1991. 

Docket Number: 91-013. Applicant: 

The University of Texas Medical 
Branch, 301 University Boulevard, 
Galveston, TX 77550. Instrument: Parts 
and Components to Upgrade 
PlasmaQuad MS. Manufacturer: VG 
Instruments, United Kingdom. Intended 
Use: The instruments are accessories to 
upgrade an existing mass spectrometer 
which is being used for analyses of 
biological fluids and tissues and 
environmental substances. In addition, 
this instrument is being used to provide 
education in the principles and practice 
of ICP/MS. Application Received by 
Commissioner of Customs: January 23, 
1991. 

Docket Number: 91-014. Applicant: 
Tulane University, Coordinated 
Instrumentation Facility, 604 Lindy 
Boggs Center, New Orleans, LA 70118. 
Instrument: Mass Spectrometer, Model 
Profile HV-3. Manufacturer: Kratos 
Analytical, Inc., United Kingdom. 
Intended Use: The instrument will be 
used for structural determinations of 
organic, inorganic and biological 
compounds. Very precise mass 
measurements will be used to obtain the 
elemental composition of newly 
synthesized, unknown molecules, 
natural products and peptides for 
researchers. Application Received by 
Commissioner of Customs: January 23, 
1991. 

Docket Number: 91-015. Applicant: 
The University of North Carolina at 
Chapel Hill, Campus Box 3315, Chapel 
Hill, NC 27599. Instrument: Mass 
Spectrometer, Model VG Sector 54. 
Manufacturer: VG Instruments, United 
Kingdom. Intended Use: The instrument 
will be used for high precision analysis 
of the isotopic composition of geological 
and environmental specimens. The 
materials to be studied include whole- 
rock specimens of silicates, carbonates, 
phosphates, sulfides, halides and oxides; 
and individual minerals such as 
adularia, baddeleyite, calcite, diamond, 


enargite, fayalite etc. In addition, the 
instrument will be used for educational 
purposes in geology courses. 

Application Received by Commissioner 
of Customs: January 24,1991. 

Docket Number: 91-016. Applicant: 
University of Massachusetts at Amherst, 
Office of Procurement, Goodell Building, 
Amherst, MA 01003. Instrument: 

Modular Stereoscope, Model SB 190. 
Manufacturer: Cartographic Engineering 
Ltd., United Kingdom. The instrument 
will be used to interpret aerial 
photographs, both in print and positive 
transparency form. Research will be 
conducted to produce as high a quality 
mapping of wetlands and deepwater 
habitats for the project areas as 
humanly possible. The instrument will 
also be used as a teaching aid in 
undergraduate and graduate aerial 
photogrammetery courses offered. It will 
also be used for special training 
sessions of groups of students visiting 
from other departments, colleges, and 
countries. Application Received by 
Commissioner of Customs: January 29, 
1991. 

Docket Number: 91-017. Applicant: 

Mt. Sinai School of Medicine of the City 
University of New York, 1 Gustave L. 
Levy Place. New York. NY 10029. 
Instrument: Fluorescence Lifetime 
Spectrometer, Model 5000. 

Manufacturer: IBH Consultants Ltd., 
United Kingdom. Intended Use: The 
Instrument will be used in 
measurements of the nanosecond time- 
scale fluorescence decay kinetics of 
fluorescent molecules inserted in model 
lipid membranes (prepared with purified 
phospholipids) and membranes of 
various cells (i.e. human red cells from 
normal and sickle-cell anemia patients, 
lymphocytes and others). Application 
Received by Commissioner of Customs: 
January 30,1991. 

Docket Number: 91-018. Applicant: 
Colgate University, 13 Oak Drive, 
Hamilton. NY 13346, Instrument: Rapid 
Kinetics Accessory Sample Handling 
Unit. Manufacturer, Hi-Tech Scientific 
Ltd., United Kingdom. Intended Use: The 
instrument is an accessory to an existing 
spectrophotometer which will be used 
for the Advanced Chemistry Laboratory 
(Chemistry 482) course and other 
independent research projects by 
undergraduate students. Application 
Received by Commissioner of Customs: 
January 31,1991. 

Frank W. Creel, 

Director, Statutory Import Programs Staff, 

[FR Doc. 91-4515 Filed 2-25-^l; 8:45 am] 
BILLING CODE 351(M)S-M 


National Oceanic and Atmospheric 
Administration 

Permits; Foreign Fishing 

In accordance with a memorandum of 
understanding with the Secretary of 
State, the National Marine Fisheries 
Service, on behalf of the Secretary of 
State, publishes for public review and 
comment a summary of applications 
received by the Secretary of State 
requesting permits for foreign fishing 
vessels to operate in the Exclusive 
Economic Zone (EEZ) under provisions 
of the Magnuson Fishery Conservation 
and Management Act (Magnuson Act), 

16 U.S.C. 1801 et seq,]. This notice 
concerns (1) Additional vessels of the 
Union of Soviet Socialist Republics 
which are applying to operate in the 
Northwest Atlantic Ocean (NWA) in 
directed and/or joint venture (JV) 
operations for Atlantic mackerel 
previously described at 56 FR 514 and 56 
FR 997, and (2) one new Soviet JV 
submission for the NWA which 
proposes the purchase of 5,000 metric 
tons of Atlantic mackerel. Send 
comments on these applications to; 
NOAA—^National Marine Fisheries 
Service, Office of Fisheries 
Conservation and Management, 1335 
East West Highway, Silver Spring, 
Maryland 20910 and/or, to one or both 
of the Regional Fishery Management 
Councils listed below: 

Douglas G, Marshall, Executive Director. 
New England Fishery Management 
Council, 5 Broadway (Route 1). 

Saugas, MA 01906, 617/231-0422 
John C. Bryson. Executive Director. Mid- 
Atlantic Fishery Management Council. 
Federal Building, room 2115, 320 South 
New Street, Dover, DE19901, 302/674- 
2331. 

For further information contact John 
D. Kelly or Robert A. Dickinson (Office 
of Fisheries Conservation and 
Management, 301-427-2337). 

Dated: January 21.1991. 

David S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service, 

The following Soviet factory ships 
(type “10”), cargo transports (type “11”). 
tankers (type “12”) and large stem 
trawlers (type “15”) have applied to 
conduct activities in the NWA as 
indicated below (“1” denotes directed 
fishing, “2” denotes directed processing, 
“3” denotes directed fishing transfers 
and support, “4” denotes processing of 
JV fish, “5” denotes JV transfers and 
support ”6” denotes transfers of U.S, 
processed product ”7” denotes 
processing of fish harvested shoreward 
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or seaward of the EEZ* “8” denotes 
transfers of fish harvested shoreward or 
seaward of the EEZ, and “9” denotes 
bunkering): 


Permit No. 

Vessel 


Activity 

Type 










UR-91-0366 — 

Neftegorsk.... 

12 









9 

UR-91-0095..... 

Sergey 

10 

,, 

.. 



4 


7 

8 

9 


Vasiiisin. 











UR-91-0896. 

Bereg 

11 




3 


5 


8 



Yunostl. 











UR-91-0897..... 

Prilrv ...... 

15 




4 






UR.91^egS..... 

Grigtriy 

10 




4 





9 


Lysenko. 











UR-91-0899. 

Ledus_ 

10 

_ 

2 

_ 

4 

_ 

6 




UR-91-0900..... 

Tantal. 

15 

1 

- 


4 


6 

•• 


- 


[FR Doc. 91-4633 Filed 2-26-^l; 8:45 am 
BILUNO CODE 3510-22>M 


[Modification No. 2 to Permit No. 520] 

Marine Mammals: Modification of 
Permit: Northeast Fisheries Center, 
NMFS (P77#4) 

Notice is hereby given that pursuant 
to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216), Scientific Research 
Permit No. 520 issued to the Northeast 
Fisheries Center, Woods Hole, 
Massachusetts 02543, on August 28,1985 
(50 FR 36133), as modified on January 13, 
1989 (54 FR 1405), is further modified as 
follows: 

Section BA is replaced by: ‘*4. This 
Permit is valid with respect to the taking 
authorized here until June 30,1991.” 

This modification became effective on 
January 1,1991. 

This modification is necessary in 
order to allow scientific research to 
continue on marine mammals taken 
incidentally in foreign and joint-venture 
fishing operations within the Exclusive 
Economic Zone of the United States. 

The Permit, as modified, and 
documentation pertaining to the 
modification are available for review in 
the following offices: 

Office of Fh'otected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, room 7324, Silver 
Spring, Maryland 20910; and 
Director, Northeast Region, National 
Marine Fisheries Service, One 
Blackburn Drive, Gloucester, 
Massachusetts 01930-2298. 

Nancy Foster, 

Director, Office of Protected Resources, 
National Marine Fisheries Service, 

(FR Doc. 91-453Z Filed 2-26-91; 8:45 amj 
BIUJNQ CODE 3StO-22-M 


Travel and Tourism Administration 

Travel and Tourism Advisory Board; 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 

U. S.C. (App. 1978) notice is hereby given 
that the Travel and Tourism Advisory 
Board of the U.S. Department of 
Commerce will meet on March 13,1991, 
at 9 a.m. at the U.S. Department of 
Commerce, Room 5851/5430, Main 
Commerce Building, Washington, DC 
20230. 

Established March 19,1982, the Travel 
and Tourism Advisory Board consists of 
15 members, representing the major 
segments of the travel and tourism 
industry and state tourism interests, and 
includes one member of a travel labor 
organization, a consumer advocate, an 
academician and a financial expert 
Members advise the Secretary of 
Commerce on matters pertinent to the 
Department’s responsibilities to 
accomplish the purpose of the National 
Tourism Policy Act (Public Law 97-63), 
and provide guidance to the Assistant 
Secretary for Tourism Marketing in the 
preparation of annual marketing plans. 
Agenda items are as follows: 

I. Call to Order 

II. Approval of Minutes 

III. USTTA Marketing Initiatives 

IV. Review of USTTA Marketing 
Submission to the Congress 

V. USTTA Fee Proposal 

VI. Entry Formalities 
VIL SIC Codes 

VIII. Airline Issues 

IX. Tourism Coalition Report 

X. Miscellaneous 
XL Adjournment 

A very limited number of seats will be 
available to observers from the public 
and the press. To assure adequate 
seating, individuals intending to attend 
should notify the Committee Control 
Officer in advance. The public will be 
permitted to file written statements with 
the Committee before or after the 
meeting. To the extent time is available, 
the presentation of oral statements as 
allowed. 

Karen M. Cardran, Committee Control 
Officer, United States Travel and 
Tourism Administration, Room 1865, 

U.S. Department of Commerce, 
Washington, DC 20230 (telephone: 202- 
377-0140) will respond to public 
requests for information about the 
meeting. 

Rockwell A. Scimabel, 

Under Secretary of Commerce for Travel and 
Tourism. 

[FR Doc. 91-4554 Filed 2-28-91; 8:45 am) 
BILUNG CODE 3510-11-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 

[CPSC Docket Na 91-C0005] 

Amerex Corp., a Corporation; 
Provisional Acceptance of a 
Settlement Agreement and Order 

agency: Consumer Product Safety 
Commission. 

action: Provisional acceptance of a 
settlement agreement under the 
Consumer Product Safety Act. 

summary: It is the policy of the 
Commission to publish settlements 
which it provisionally accepts under the 
Consumer Product Safety Act in the 
Federal Register in accordance with the 
terms of 16 CFR part 1118.30(e). 
Published below is a provisionally- 
accepted Settlement Agreement with 
Amerex Corporation, a corporation* 

DATES: Any interested person may ask 
the Commission not to accept this 
agreement or otherwise comment on its 
contents by filing a written request with 
the Office of the Secretary by March 14, 
1991. 

ADDRESSES: Persons wishing to 
comment on this Settlement Agreement 
should send written comments to 
Comment No. 91-C0005, Office of the 
Secretary, Consumer Product Safety 
Commission, Washington, DC, 20207. 
FOR FURTHER INFORMATION CONTACT: 
Earl A. Gershenow, Trial Attorney, 
Directorate for Compliance and 
Administrative Litigation, Consumer 
Product Safety Commission, 
Washington, DC, 20207; telephone (301) 
492-6626. 

SUPPLEMENTARY INFORMATION: 

(attached). 

Dated: February 21,1991. 

Sheldon D. Butts, 

Deputy Secretary. 

Settlement Agreement 

This Settlement Agreement entered 
into between Amerex Corporation, a 
corporation (hereinafter, “Amerex”) and 
the staff of the Consumer Product Safety 
Commission (hereinafter, “staff*), is a 
compromise resolution of the matter 
described herein, without a hearing or 
determination of issues of law and fact. 

7. Parties 

1 . Amerex is a corporation organized 
and existing under the laws of the State 
of Alabama, with its principal corporate 
offices located at 7595 Gadsden 
Highway, Trussville, Alabama 35173- 
0081. Amerex manufactures and 
distributes fire extinguishers. 
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2 . The staff is the staff of the 
Consumer Product Safety Commission, a 
federal independent regulatory agency 
(hereinafter, “Commission”) created by 
Congress pursuant to section 4 of the 
Consumer Product Safety Act 
(hereinafter, “CPSA”), 15 U.S.C. 2053. 

//. Jurisdiction 

3. Amerex manufactured and 
distributed a model 456 fire extinguisher 
that is intended for use in the home, 
office, vehicle, farm, or factory. It is 
marketed chiefly through 
distributorships that, in turn, sell the 
unit to commercial accoimts which place 
it in office buildings, schools, 
apartments, motels, and other premises. 
It is generally available for use by 
anyone in the vicinity who has a need to 
use it. The model 456 fire extinguisher is, 
therefore, a “consumer product” within 
the meaning of section 3(a)(1) of the 
Consumer Product Safety Act 
(hereinafter, “CPSA”), 15 U.S.C. 
2052(a)(1). 

4. Between June 1984 and June 1985, 
Amerex sold and distributed 
approximately 124,425 model 456 fire 
extinguishers nationwide. Amerex is, 
therefore, a “manufacturer” of a 
“consumer product” which has been 
“distributed in commerce,” as those 
terms are defined in sections 3(a) (1), (4). 
and (11) of the CPSA. 15 U.S.C. 2052(a) 
(1), (4), and (11). 

Ill Product 

5. The Amerex model 456 is a 10 lbs. 
capacity, multipurpose, dry chemical fire 
extinguisher. It is of a stored pressure 
design, and is operated with a squeeze 
grip handle. It is 20*' high and is 4 y 4 ' in 
diameter. It stands upright and may be 
wall mounted. The fire extinguisher 
consists of a cylinder that holds the dry 
chemicals that extinguish the fire, (2) a 
value assembly that controls the flow of 
the chemical extinguisher, and (3) a 
squeeze grip handle that is connected to 
the valve that controls the flow of the 
chemical extinguisher, 

IV. Staff's Allegations of Defect and 
Violation of the Reporting Requirements 
of 15 U.S.C. 2064(b) 

6 . A limited number (412-550 units of 
a suspect population of 15,000 units) of 
the model 456 fire extinguisher 
contained carry handles that were not 
properly shaped by the casting die. 

These misformed handles did not make 
proper contact with the valve that 
activates the outflow of the fire 
extinguishing chemicals. Thus, a 
consumer attempting to use the fire 
extinguisher to put out a fire would not 
be able to activate the fire extinguisher 
in accordance with the operating 


instructions. In such a situation, the user 
and any other occupant of the premises 
of the fire may be at risk of being burned 
from the fire. Consequently, the fire 
extinguisher contains a “defect” within 
the meaning of section 15(a)(2) of the 
CPSA, 15 U.S.C, 2064(a)(2), as 
interpreted by section 1115.4 of the 
Commission’s regulation entitled 
“Substantial Product Hazard Reports”, 
16 CFR 1115.4. 

7. The fire extinguisher is a safety 
device designed to limit or put out small 
fires. The defect is neither readily 
observable, nor likely to be discovered 
prior to the fire extinguisher’s use. 
Although no personal injuries or deaths 
have been reported, the possibility 
exists that such a fire could result in 
serious personal injury or death to the 
occupants of premises who rely on its 
use. Therefore, the fire extinguisher 
contains a defect which could create a 
“substantial product hazard” within the 
meaning of section 15(a)(2) of the CPSA, 
15 U.S.C. 2064(a)(2). 

8 . In the fall of 1986, Amerex had 
knowledge of four incidents of the 
model 456 fire extinguisher failing to 
activate. At the time Amerex received 
these reports, it believed that there 
could be as many as 15,000 suspect 
units. The firm inspected and replaced 
all suspect units at the four locations 
from which complaints were received, 
but did not notify the Commission of the 
problem with the fire extinguisher. It 
was not until the third complaint was 
received, in the fall of 1986, that the staff 
learned of the problem from the Fire 
Marshal for the City of Richardson, 
Texas. 

9. Section 15(b) of the CPSA, 15 U.S.C. 
2064(b). requires a manufacturer of a 
consumer product who obtains 
information that reasonably supports 
the conclusion that its product contains 
a defect which could create a 
substantial product hazard to inform the 
Commission immediately of the defect. 

In the fall of 1980, Amerex knew, or 
should have known, that the model 456 
fire extinguisher contained a defect 
which could create a substantial product 
hazard within the meaning of section 
15(a)(2) of the CPSA. 15 U.S.C. 

2D64(a)(2). Amerex failed to report the 
defect to the Commission as required by 
section 15(b) of the CPSA, 15 U.S.C. 
2064(b). The knowing failure of Amerex 
to report the defective fire extinguisher 
to the Commission is a prohibited act 
under section 19(a)(4) of the CPSA, 15 
U.S.C. 2068(a)(4), for which a civil 
penalty may be assessed and recovered 
pursuant to section 20 of the CPSA. 15 
U.S.C. 2069. 


V. Response of Amerex 

10. Amerex denies the staffs 
allegations that model 456 fire 
extinguisher is a consumer product, 
denies that it knew or should have 
known that this fire extinguisher could 
create a substantial product hazard, and 
denies that it has any obligation to 
report any information regarding the 
model 456 fire extinguisher to the 
Commission under section 15(b) of the 
CPSA. 15 U.S.C. 2064(b). 

V7. Agreement of the Parties 

11 . Amerex and the staff agree that 
the Commission has jurisdiction in this 
matter for purposes of entry and 
enforcement of this Settlement 
Agreement and Order pursuant to 
sections 15(b). 19(a)(4), and 20 of the 
CPSA. 15 U.S.C. 2064(b). 2068(a)(4). and 
2069. 

12 . Amerex agrees to pay to the 
Commission a civil penalty in the 
amount of Thirty Thousand Dollars 
($30,000) within twenty (20) days after 
receipt of the Final Order of the 
Commission accepting this Settlement 
Agreement. This payment is made in full 
settlement of the staffs allegations that 
Amerex violated the reporting 
requirements of section 15(b) of the 
CPSA, 15 U.S.C. 2064(b), by failing to 
notify the Commission of the defective 
model 456 fire extinguisher. 

13. The Commission makes no 
determination that the model 456 fire 
extingusher contains a defect which 
could create a substantial product 
hazard or that a violation of the CPSA 
has occurred. 

14. Upon final acceptance of this 
Settlement Agreement by the 
Commission and Issuance of the Final 
Order, Amerex knowingly, voluntarily 
and completely, waives any rights it 
may have in this matter (1) to an 
administrative or judicial hearing, (2) to 
judicial review or other challenge or 
contest of the validity of the 
Commission’s action. (3) to a 
determination by the Commission as to 
whether a violation of section 15(b) of 
the CPSA, 15 U.S,C. 2064(b), has 
occurred, and (4) to a statement of 
findings of fact and conclusions of law. 

15. For purposes of section 6(b) of the 
CPSA. 15 U.S.C. 2055(b), this matter 
shall be treated as if a complaint had 
issued; and, the Commission may 
publicize the terms of the Settlement 
Agreement and Order. 

16. Upon provisonai acceptance of this 
Settlement Agreement and Order by the 
Commission, this Settlement Agreement 
and Order shall be placed on the public 
record and shall be published in the 
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Federal Register in accordance with the 
procedure set forth in 16 CFR 1118.20(3). 
If the Commission does not receive any 
written request not to accept the 
Settlement Agreement and Order within 
15 days, the Settlement Agreement and 
Order will be deemed finally accepted 
on the 16th day after the date it is 
published in the Federal Register, in 
accordance with 16 CFR 1118.20(0. 

17. The parties further agree that the 
Order attached hereto as “Exhibit A“ 
and incorporated herein by reference, 
shall be issued under the CPSA, 15 
U.S.C. 2051 et seg.; and that a violation 
of the Order shall subject Amerex to 
appropriate legal action. 

18. No agreement, understanding, 
representation, or interpretation not 
contained in this Settlement Agreement 
and Order may be used to vary or to 
contradict its terms, 

19. The provisions of the Settlement 
Agreement and Order shall apply to 
Amerex and to each of its successors 
and assigns. 

Respondents 

Dated: November 20,1990 
By: 

Edgar K. Paine, 

Chief Executive Officer, Amerex Corporation, 
Commission Staff 
David Schmeltzer, 

Associate Executive Director, Directorate for 
Compliance and Administrative Litigation, 
Alan H. Schoem, 

Director, Division of Administrative 
Litigation, Directorate for Compliance and 
Administrative Litigation, 

Dated: December 3,1990. 

By: 

Earl A. Gershenow, 

Trial Attorney, Division of Administrative 
Litigation, Counsel for the Commission staff. 
Directorate for Compliance and 
Administrative Litigation, 

Order 

Upon consideration of the Settlement 
Agreement entered into between 
respondent Amerex Corporation, a 
corporation, and the staff of the 
Consumer Product Safety Commission; 
and the Commission having jurisdiction 
over the subject matter and the 
Respondent; and it appearing that the 
Settlement Agreement is in the public 
interest, it is 

Ordered, that the Settlement 
Agreement be and hereby is accepted, 
as indicated below; and it is 
Further ordered, that upon final 
acceptance of the Settlement 
Agreement, Amerex Corporation shall 
pay to the Order of the Consumer 
Product Safety Commission a civil 
penalty in the amount of Thirty 


Thousand and OO/lOO dollars ($30,000), 
within twenty (20) days after receipt of 
the Final Order in this matter. 

Provisionally accepted and 
Provisional Order issued on the 21th day 
of February, 1991. 

By Order of the Commission: 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission, 

[FR Doc. 91-4800 Filed 2-26-91; 8:45 am] 
BILLING CODE 635S-01-M 


DEPARTMENT OF DEFENSE 

Corps of Engineers, Department of 
the Army 

Intent To Prepare a Draft Supplement 
III to the Final Environmental Impact 
Statement (FEIS), Manteo (Shallowbag) 
Bay Project, Dare County, North 
Carolina 

agency: U.S. Army Corps of Engineers, 
DoD. 

action: Notice of intent. 

summary: The navigation improvements 
being proposed are necessary to provide 
safe navigation through Oregon Inlet 
and are essentially the same as those 
previously coordinated, consisting of 
twin jetties at Oregon Inlet (with sand 
bypassing facilitated by a Sloping Float 
Breakwater system) and improvements 
to navigation channels to Wanchese, 
North Carolina. Supplement III will 
discuss recent changes in the design of 
the project and present refined impact 
analyses, which have been conducted 
since the circulation of Supplement II in 
1985. 

FOR FURTHER INFORMATION CONTACT: 

Questions about the proposed action 
and Draft Supplement III can be 
answered by: William F. Adams; 
Environmental Resources Branch; U.S. 
Army Engineer District, Wilmington; 

Post Office Box 1890; Wilmington, North 
Carolina 28402-1890; commercial phone 
(919) 251-4748 or FTS 232-4748. 
SUPPLEMENTARY INFORMATION: The 
Manteo (Shallowbag) Bay project was 
authorized in Public Law 91-611 (HD 
303/91/2), December 31,1970. The FEIS 
on the project was filed with EPA on 
April 20,1979. The first Supplement to 
the FEIS was filed on November 7,1980, 
and Supplement II to the FEIS was filed 
on July 5,1985. 

1 . The proposed project includes a 
dual jetty system at Oregon Inlet with 
sand bypassing facilitated by a sloping 
float breakwater system. The jetties will 
be parallel, 3,500 feet apart, with the 
north jetty being approximately 11,450 
feet long (4,000 feet comprising a shore 


anchorage section) and the south jetty 
being approximately 7,575 feet long 
(3,125 feet which consists of the terminal 
groin being constructed by the North 
Carolina Department of Transportation). 
Navigation channels will also be 
improved. The ocean bar channel will 
be deepened from its current depth of 14 
feet to 20 feet at the existing width of 
400 feet. The channels from Oregon Inlet 
to Wanchese, North Carolina, will be 
deepened and widened from their 
current dimensions of 12 feet deep and 
100 feet wide to 14 feet deep and 120 
feel wide. 

2 . Alternatives to the project are 
dredging the improved channel 
dimensions without the jetties and no 
action (maintain at current dimensions). 
Due to the difficulty in maintaining the 
existing navigation channel through the 
inlet, improving the channels without 
the jetties is considered to be 
impractical. 

3. Scoping for this project is ongoing. 
Two scoping letters (one dated 
December 4.1990, the other dated 
January 25,1991] have been mailed to all 
known interested parties. Other parties 
wishing to comment on this project are 
invited to do so at this time. 

a. Significant issues to be discussed in 
the upcoming supplement are 
information on potential impacts of the 
project on navigation, larval fish and 
shellfish migration through Oregon Inlet, 
cultural resources, endangered species, 
littoral sand transport, submerged 
aquatic vegetation, aesthetics, 
recreation, and future economic 
development of the region* 

b. The Department of the Interior is 
working with the Corps on the final 
design of the project. 

c. Additional coordination on 
endangered species and cultural 
resources is being undertaken during the 
final design of the project. The U.S. Fish 
and Wildlife Service is preparing a Fish 
and Wildlife Coordination Act report. 
Results of these coordination efforts will 
be included in Supplement III. 

4. No formal scoping meetings are 
planned at this time. Responses to 
scoping letters or this notice may result 
in coordination with individuals or 
agencies on an as needed basis to 
discuss certain issues. 

5. The Draft Supplement III to the 
FEIS is currently scheduled to be 
available in May 1991. 

Dated: February 15,1991. 

Thomas C. Suermann, 

Lieutenant Colonel, Corps of Engineers, 
District Engineer, 

[FR Doc. 91-4613 Filed 2-26-91; 8:45 am] 
BILLING CODE 3710-GN-M 
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Open Meeting: Coastal Engineering 
Research Board 

Date of meeting: March 25-“27,1991. 
Place: Coastal Engineering Research 
Center. U.S. Army Engineer Waterways 
Experiment Station, Vicksburg. 
Mississippi. 

Time: 8:30 a.m. to 5 p.m. on March 25; 
8:30 a.m. to 5 p.m. on March 26; 8:30 a.m. 
to 5 p.m, on March 27. 

Proposed agenda: The 1992 Coastal 
Engineering Program Review is to be 
held March 25-27.1991. On Monday. 
March 25, the Coastal Research and 
Development Programs will be broken 
down into four breakout sessions. The 
four sessions will simultaneously review 
and discuss Coastal Channels: Shore 
Protection and Restoration; and Coastal 
Structures Evaluation and Design. On 
Tuesday morning, March 28, a plenary 
session will discuss the Coastal 
Research and Development Programs 
and make recommendations. The 
Tuesday afternoon session will be 
devoted to the review of the Coastal 
Geology and Geotechnology Program. 
The Coastal Field Data Collection 
Program and Monitoring Completed 
Coastal Projects Program will be 
reviewed Wednesday, March 27. There 
will be discussions of completed, 
current, and proposed activities. 

This meeting is open to the public, but 
since seating capacity of the meeting 
room is limited, advance notice of intent 
to attend, although not required, is 
requested in order to assure adequate 
arrangements for those wishing to 
attend. 

Inquiries and notice of intent to attend 
the meeting may be addressed to Dr. 
James R. Houston, Chief, Coastal 
Engineering Research Center, U.S. Army 
Engineer Waterways Experiment 
Station, 3909 Halls Ferry Road, 
Vicksburg. Mississippi 39180-6199. 

Larry B. Fulton, 

Colonel Corps of Engineers, Executive 
Secretary. 

[FR Doc. 91-4614 Filed 2-26-91; 8:45 amj 

SiLUNG CODE 371(M)8-y 


DEPARTMENT OF EDUCATION 

Intergovernmental Advisory Council 
on Education; Meetings 

AGENCY: Intergovernmental Advisory 
Council on Education, Education. 
ACTION: Notice of meetings. 

summary: This notice sets forth the 
schedule and proposed agenda of 
forthcoming meetings of the 
Intergovernmental Advisory Council on 
Education and its Executive Committee. 


This notice also describes the functions 
of the Council. Notice of these meetings 
is required under section 10ta)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

DATES AND TIMES: March 19-20, 1991, 9 
a.m. to approximately 4:30 p.m. each 
day. 

ADDRESSES; Room 3000, 400 Maryland 
Avenue, SW., Washington, DC 20202. 

FOR FURTHER INFORMATION CONTACT: 

Gwen A. Anderson, Executive Director, 
Intergovernmental Advisory Gouncil on 
Education, room 3036, 400 Maryland 
Avenue, SW., Washington, DC 20202- 
7578, (202) 401-3844. 

SUPPLEMENTARY INFORMATION: The 

Intergovernmental Advisory Council on 
Education was established under 
section 213 of the Department of 
Education Organization Act (20 U.S.C. 
3423). The Council was established to 
provide assistance and make 
recommendations to the Secretary and 
the President concerning 
intergovernmental policies and relations 
pertaining to education. 

On March 19, the Intergovernmental 
Advisory Council on Education will 
meet from 9 a.m. to approximately 4:30 
p.m. The meeting is open to the public. 

The proposed agenda of the meeting 
includes discussion of (1) ways to 
improve the flow and coordination of 
information between Congress and State 
legislative bodies with respect to 
education legislation and (2) budget 
review and administrative issues that 
are related to the termination of the 
Council. 

On March 20, the Executive 
Committee will meet from 9 a.m. to 
approximately 4:30 p.m. The meeting is 
open to the public. The proposed agenda 
of the meeting includes a review of the 
final recommendations to the President 
and the Secretary and other matters 
pertaining to the Executive Committee's 
responsibilities. 

Records are kept of all Council 
proceedings, and are available for 
public inspection at the Office of the 
Intergovernmental Advisory Council on 
Education, 400 Maryland Avenue, SW., 
room 3036, Washington, DC 20202-7576, 
from the hours of 9 a.m. to 5 p.m. 

Dated: February 21,1991. 

Michelle Easton, 

Deputy Under Secretary for 
Intergovernmental and Interagency Affairs. 
{FR Doc. 91-4555 Filed 2-28-91; 8:45 amj 
BtLUNQ CODE 400<M»1-M 


DEPARTMENT OF ENERGY 

Financial Assistance Award to the 
Confederated Tribes of Umatilla Indian 
Reservation 

agency: Department of Energy, 

Richland Operations Office (DOE-RL). 
ACTION: Notice of intent to make a 
noncompetitive financial assistance 
award. 


summary: DOE-RL, Environmental 
Restoration Division, in accordance with 
10 CFR 600.7(b)(2){i)(C), gives notice of 
its plan to award a noncompetitive grant 
to the Confederated Tribes of the 
Umatilla Indian Reservation (CTUIR). 
Under the terms of the award, the 
CTUIR will conduct activities related to 
the protection of CTUIR treaty rights 
which may be impacted by activities 
associated with DOS’s environmental 
restoration activities at the Hanford 
Site. This award implements elements of 
the DOE Five-Year Plan recognizing 
DOE’S commitment to the participation 
of affected Indian tribes in the planning 
and implementation of the Five-Year 
Plan. 

DOE has determined that award on a 
noncompetitive basis is appropriate 
because the recipient is a unit of 
government and the activities to be 
supported are related to the 
performance of governmental functions 
within, the jurisdiction of that unit of 
government, thereby precluding DOE 
provision of support to another entity. 
Since the award relates to agreements 
and treaties already made between the 
United States Government and the 
CTUIR, it would clearly be 
inappropriate for DOE to consider 
funding any other entity to be 
responsible for carrying out these 
activities. The final amount of the grant 
will not exceed $328,074. 

FOR FURTHER INFORMATION CONTACT: 
Marcia N. Roske, U.S. Department of 
Energy, Richland Operations Office, 

P.O. Box 55X), Richland, WA 99352. 
Telephone: (509) 376-72G5. 

Dated: February 6,1991. 

Robert D. Larson, 

Director, Procurement Division, Richland 
Operations. 

{FR Doc. 91-4635 Filed 2-26-91; 8:45 ain| 
BILLING CODE 6450-01-M 


Energy Information Administration 

Agency information Collections Under 
Review by the Office of Management 
and Budget 

agency: Energy Information 
Administration, DOE. 
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action: Notice of requests submitted for 
review by the Office of Management 
and Budget__ 

summary: The Energy Information 
Administration (EIA) has submitted the 
energy information collection(8) listed at 
the end of this notice to the Office of 
Management and Budget (OMB) for 
review under provisions of the 
Paperwork Reduction Act (Pub. L 96- 
511, 44 U.S.C. 3501 et seq.). The listing 
does not include collections of 
information contained in new or revised 
regulations which are to be submitted 
under section 3504(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by the Department of Energy 
(DOE). 

Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC)); (2) Collection number(s); (3) 
Current OMB docket number (if 
applicable); (4) Collection title; (5) Type 
of request, e.g., new, revision, extension, 
or reinstatement; (6) Frequency of 
collection; (7) Response obligation, i.e., 
mandatory, voluntary, or required to 
obtain or retain benefit; (8) Affected 
public; (9) An estimate of the number of 
respondents per report period; (10) An 
estimate of the number of responses per 
respondent annually; (11) An estimate of 
the average hours per response; (12) The 
estimated total annual respondent 
burden; and (13) A brief abstract 
describing the proposed collection and 
the respondents. 

DATES: Comments must be filed on or 
before March 29,1991. If you anticipate 
that you will be submitting comments 
but find it difficult to do so within the 
time allowed by this notice, you should 
advise the OMB DOE Desk Officer listed 
below of your intention to do so as soon 
as possible. The Desk Officer may be 
telephoned at (202) 395-3084. (Also, 
please notify the EIA contact listed 
below.) 

ADDRESSES: Address comments to the 
Deparlment of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 726 Jackson Place NW., 
Washington, DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards at the address 
below.) 

FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACr. Jay 

Casselberry, Office of Statistical 
Standards, (EI-73), Forrestal Building, 
U.S. Department of Energy, Washington, 
DC 20585. Mr. Casselberry may be 
telephoned at (202) 586-2171. 


SUPPLEMENTRY INFORMATION: The 

energy information collection submitted 
to OMB for review was: 

1 . Federal Energy Regulatory 
Commission. 

2. FERC-539. 

3.1902-0062 

4. Gas Pipeline Certificate; Import/ 
Export. 

5. Extension. 

6 . On occasion. 

7. Mandatory. 

8 . Business or other for-profit 
9.44 respondents. 

10.1 response. 

11.1,920 hours per response, 

12. 84,480 hours. 

13. Data collected under FERC-539 is 
required by the Commission to approve 
or disapprove the construction, 
operation, and siting of facilities and the 
point of entry to the US/other country. 

Authority: Sec. 5(a), 5(b), 13(b), and 52, Pub. 
L. 93-275. Federal Energy Administration Act 
of 1974,15 U.S.C. § 764(a). 764(b). 772(b), and 
790a. 

Issued in Washington, DC, February 21, 
1991, 

Yvonne M. Bishop, 

Director, Statistical Standards, Energy 
Information Administration, 

[FR Doc. 91-4637 Filed 2-26-81; 8:45 amj 
BiamO CODE 6450-01-M 


Federal Energy Regulatory 
Commission 

[Docket No. EL91-18-0001 

American Electric Power Company et 
al.; Filing 

February 20,1991. 

Take notice that on February 20,1991, 
six public utility holding companies filed 
a petition for a declaratory order. The 
six companies are the American Electric 
Power Company, Central and Southwest 
Corporation, General Public Utilities 
Corporation, New England Electric 
System, Northeast Utilities, and The 
Southern Company. In their petition the 
filing companies propose that the 
Commission adopt promptly a 
declaratory order that provides that an 
officer or director of a public utility who, 
on the effective date of the declaratory 
order, was permitted to hold 
interlocking positions within the scope 
of section 17(c) of the Public Utility 
Holding Company Act of 1935 by reason 
of rule 70 of the Securities and Exchange 
Commission and who has filed or 
thereafter files with the Commission 
(within a reasonable time to be fixed by 
the Commission) an application 
pursuant to part 45 of the Commission’s 
Regulations for authority to hold 


interlocking positions within the scope 
of section 305(b) of the Power Act shall 
be authorized by such declaratory order 
to hold such interlocking positions until 
the Commission enters an order in 
response to such application. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 7, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

JFR Doc. 91-4541 Filed 2-26-91; 8:45 ami 
BILLING CODE 6717-01-M 


[Docket No. RP91-12-000] 

Granite State Gas Transmission, lnC4 
Informal Settlement Conference 

February 20,1991. 

Take notice that an informal 
settlement conference will be convened 
in the above-captioned proceeding on 
Friday. March 8,1991, following the 
prehearing conference scheduled for 10 
a.m, at the offices of the Federal Energy 
Regulatory Commission, 810 First Street, 
NE., Washington, DC. 

Participants, as defined by 18 CFR 
385.102(b), are invited to attend; 
attendance is limited to those parties 
which have been granted intervenor 
status. 

Please refer to the Hearings Schedule 
posted daily at the Second floor at 825 
N. Capitol, to determine the location of 
the assigned hearing room. For 
additional information please contact 
Michael D. Cotleur, (202) 208-1076, or 
Joan Dreskin, (202) 208-0738, 

Lois D. Cashell, 

Secretary, 

IFR Doc. 91-4546 Filed 2-26-91; 8:45 am) 
BtLUNG CODE 6717-01-M 
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[Docket No. ER91-21-002] 

Northern States Power Company 
(Minnesota), Northern States Power 
Company (Wisconsin); Filing 

February 20,1991 

Take notice that on January 28,1991, 
Northern States Power Company 
(Minnesota) and Northern States Power 
Company (Wisconsin) (hereafter ‘‘NSP 
Companies'*) filed the following tariff 
sheets: 

Northern States Power Companies 
FERC Electric Tariff 
Original Volume No. 1 
Title Page 
Table of Contents 
Original Sheet No. 1 through No. 33 

Such revised tariff sheets are required 
in compliance with the Commission’s 
Order dated December 28,1990. NSP has 
also submitted such tariff sheets in the 
form of a tariff as defined in rule 35.2(b). 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 1, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4542 Filed 2-26-91; 8:45 am] 
BIUUNG CODE 6717M)1-M 


(Project No. 4354M)03] 

Owyhee Irrigation District; Petition for 
Declaratory Order 

February 20,1991. 

Public notice is given that on October 
15.1990, Owyhee Irrigation District 
(petitioner), co-licensee for Project No. 
4354, filed a petition for declaratory 
order with the Federal Energy 
Regulatory Commission. The petition 
seeks a determination that a proposed 
contract between petitioner and 
Owyhee Ditch Company (attached to 
the October 15,1990 petition) does not 
violate any law, rule or regulation, or in 
any way impair the rights of petitioner 
or its co-licensees. Gem Irrigation 
District and Ridgeview Irrigation 
District, under the license for Project No. 


4354. Under the proposed contract, the 
petitioner promises to share a 
percentage of petitioner's net revenues 
from the Project No. 4354. 

Any person desiring to be heard or to 
protest the petition should file 
comments, a protest, or a motion to 
intervene with the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426 in accordance with rules 210, 
211, and 214 of the Commission’s Rules 
of Practice and Procedure. 18 CFR 
385.210, 385.211, 385.214 (1990). All such 
comments, protests, and motions should 
be filed by March 29,1991. In 
determining the approriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission's rules may become a party 
to the proceeding. Copies of the petition 
for declaratory order are on file with the 
Commission and are available for public 
inspection. Copies of the petition for 
declaratory order may also be obtained 
from Gene Stunz, Secretary, Owyhee 
Irrigation District, P.O. Box 1565, Nyssa, 
Oregon 97913. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91^545 Filed 2-26-91; 8:45 am] 
BiLUNG CODE 6717-01-M 


[Docket No. EL90-43-000] 

Public Service Company of Oklahoma; 
Filing 

February 21,1991, 

Take notice that on 3,1991, Public 
Service Company of Oklahoma (PSO) 
tendered for filing a supplement to the 
rate schedule changes filed by PSO with 
the Commission on December 5,1990, in 
connection with the settlement of the 
above-referenced docket. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426. in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such motions or protests 
should be filed on or before March 1, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4543 Filed 2-26-91; 8:45 amj 
BILUNG CODE e717->ei-M 


Office of Fossil Energy 

[F£ Docket No. 90-10S-NG] 

Allied Producers Gas Service Inc.; 
Order Granting Authorization To 
Import and Export Natural Gas 

agency: Department of Energy, Office of 
Fossil Energy. 

ACTION: Notice of an order granting 
blanket authorization to import and 
export natural gas. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Allied Producers Gas Service Inc. 
authorization to import up to 300 Bcf and 
to export up to 200 Bcf of natural gas 
from and to Canada over a two-year 
term beginning on the date of first 
delivery of the import or export. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is open 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington. DC, February 20. 
1991. 

Clifford P. Tomaszewski, 

Acting Deputy Assistant Secretaiy for Fuels 
Programs, Office of Fossil Energy. 

[FR Doc. 91-4636 Filed 2-26-91; 8:45 am) 
BILUNG CODE 645<M)1-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

[OPP-34010; FRL 3844-5J 

Notice of Intent to Remove Sodium 
4,6-Dinitro-o-Cresylate from 
Reregistration List B and to Cancel 
Pesticides Containing this Ingredient 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Notice of Intent. 

summary: Under the 1988 amendments 
to the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA), 
registrants of pesticide products 
containing specified active ingredients 
must comply with a number of new 
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responsibilities to ensure that their 
products become reregistered. Among 
these responsibilities is submission of 
specific information and a commitment 
to support active ingredients contained 
in their products through reregistration 
during "Phase Two" of the five phases 
of reregistration. The sole registrant who 
committed to support sodium 4,0«dinitro- 
o-cresylate through reregistration has 
withdrawn that commitment and 
requested cancellation of its 
registration. EPA is providing notice of 
intent to remove sodium 4,6-dinitro--o- 
cresylate as an unsupported active 
ingredient from List B and to cancel all 
registrations containing it, unless within 
60 days of publication of this notice 
someone assumes the responsibility of 
supporting sodium 4,6-dinitro*o- 
cresylate through reregistration. 
date: Reports of commitments to 
support reregistration of sodium 4,6- 
dinitro-o-cresylate and/or to support 
active ingredients must be received by 
April 29,1991. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Sue Rathman, Special Review and 
Reregistration Division (H7508W], 

Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 
WF34N5, Crystal Station # 1, 2800 
Jefferson Davis Highway South, 
Arlington, VA 22202, (703] 308-8069. 
SUPPLEMENTARY INFORMATION; This 
notice announces EPA’s intent to 
remove sodium 4,6-dinitro-o-cre8ylate 
from Reregistration List B and to cancel 
all registrations of products containing 
this chemical unless someone other than 
the current registrant assumes the 
responsibility of supporting it. 

1. Introduction 

Section 4(d) of FIFRA requires that 
registrants of pesticides containing 
active ingredients on Reregistration 
Lists B, C. or D comply with certain 
responsibilities during Phase Two of 
reregistration. These include informing 
EPA of their intent to seek or not to seek 
reregistration, Identifying the data 
requirements that apply to their 
pesticide registrations, identifying the 
data requirements for which they have 
already submitted adequate data, and 
committing to replace missing or 
inadequate data concerning the active 
ingredient contained in their products. 
These actions were required of 
registrants of products containing 
ingredients on List B by August, 24,1989. 

Registrants that committed to 
reregister products during Phase Two of 
reregistration are also required to 


comply with FIFRA section 4(e], by 
submitting additional information in 
Phase Three. EPA did not receive a 
Phase Three submission from FMC, the 
sole registrant, to support the 
reregistration of sodium 4,6-dinitro-o- 
cresylate found in their products. 

Rather, FMC submitted a request for 
voluntary cancellation of their sodium 
4,6-dinitro-o-cresylat8 registrations. By 
requesting voluntary cancellation, FMC 
has withdrawn its commitments made in 
Phase Two to support the reregistration 
of sodium 4,6-dinitro-o-cresylate. 

Section 4(d] provides a formal 
opportunity of 60 days for interested 
parties, other than the party originally 
responsible for submitting a Phase Two 
response, to acquire the rights to a 
registration containing sodium 4,6- 
dinitro-o-cresylate and commit to 
support the reregistration of products 
containing this active ingredient. 
Therefore, under authority of section 
4(d] of FIFRA, EPA is providing notice of 
its intent to delist this unsupported 
active ingredient from List B and to 
cancel all products containing it. Once 
sodium 4,6-dinitro-o-cresylate is 
removed from List B, any application for 
registration of a pesticide containing 
sodium 4,6-dinitro-o-cresylate would be 
considered to be an application for 
registration of a "new chemical", and 
the full range of applicable data 
requirements would have to be met 
before a registration could be granted. 

II. Background 

Sodium 4,6-dinitro-o-cresylate has 
been registered since 1961 and FMC is 
the sole registrant, and holds 2 
registrations. The registered uses are as 
a blossom thinner for certain varieties of 
apples, as an insecticide for dormant 
application on apples, and to control 
certain diseases in mushroom houses 
between crops (not for use on filled or 
producing beds). Sodium 4,6-dinitro-o- 
cresylate is used primarily as a blossom 
thinner in the Pacific Northwest United 
States. EPA considers this a minor use 
pesticide. There is little or no use of the 
products as an insecticide or in 
mushroom houses. Alternatives for this 
pesticide for an apple blossom thinner 
are carbaryl, napthaleneacetamide 
(NAD), and ethephon. Users of the 
alternative pesticides will likely use 
them sequentially, both before and after 
the optimum timing. Hand thinning, a 
nonpesticide alternative, can also be 
used. Sodium 4,6-dinitro-o-cresylate is 
structurally similar to dinoseb (2-8ec- 
butyl-4,6-dinitrophenol) and dinocap (a 
mixture of 2,4-dinitro-6-octylphenol 
crotonate and 2,6-dinitro-4-octylphenyl 
crotonate) which suggests that there 


may also be a relationship in potential 
toxicological effects of these chemicals. 
Toxicological studies suggest that 
dinoseb may cause birth defects, male 
sterility, and acute toxicity to 
agricultural workers; and that dinocap 
may cause birth defects through dermal 
contact and inhalation. Because of this, 
EPA issued an emergency suspension 
for dinoseb [OPP-68013; FRL-3094-8, (51 
FR 36634, October 14,1986)] and 
imposed a great many label restrictions 
and warnings for dinocap [OPP-30000/ 
45B (54 FR 5908, February 6,1989)]. 

In 1989, EPA issued a Comprehensive 
Data Call-In Notice (DCI) to FMC 
requiring the submission of data on 
sodium 4,6-dinitro-o-cresylate because 
of its structural similarity to dinoseb and 
dinocap, the associated toxicological 
concerns, and because EPA lacked 
adequate data to support the 
registrations of sodium 4,6-dinitro-o- 
cresylate. Data required in this notice 
included all scientific disciplines. 

Concurrent with the DCI, EPA issued 
to FMC and all other registrants of List B 
pesticides guidance for making Phase 
Two reregistration commitments. FMC 
committed to support sodium 4,6-dinitro- 
o-cresylate under the DCI and 
reregistration Phase Two. They 
requested low-volume minor use data 
waivers for many specific data 
requirements. Because of the particular 
factors associated with this active 
ingredient and the need for a minimum 
set of data in order to conduct 
reasonable human health and 
environmental risk assessments, EPA 
did not grant the waiver requests. 
Instead EPA agreed to hold in reserve, 
using the tiered method, some of these 
data requirements. In response to EPA’s 
decision, FMC filed a request for 
voluntary cancellation. 

Because of the minor uses of sodium 
4,6-dinitro-o-cresylate, EPA has 
considered whether easing regulatory 
requirements, such as data requirements 
and due dates for submission of 
required data, should be implemented. 
The concerns of a possible 
developmental toxicity risk to workers 
and the overall lack of data in all 
science areas are of significant concern 
to EPA. The EPA has decided not to 
lower the registration and reregistration 
requirements for sodium 4,6-dinitro-o- 
cresylate given these possible risks and 
data concerns, and the need to be able 
to conduct an adequate risk assessment 
of this pesticide’s uses, but rather to 
proceed as described below. 
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IIL Intent to Remove Sodium 4,6-Dinitro- 
O'Cresylate from Reregistration List B, 
And to Cancel Active Registrations 
Containing this Ingredient 

Sodium 4,d-dinitro-o-cresylate is not 
being supported for reregistration. It 
occurs in 1 registration under section 3 
and 1 registration under section 24(c) of 
FTFRA. This active ingredient and all 
associated registrations are listed in the 
following Table: 


Chemical 

Registration 

Numbers 

Sodium 4,6-dinitroK>-cresylat0... 

000279-01853 

WA86000700 


!V. Procedures for Preserving 
Registrations of Unsupported Sodium 
4,6-DinititM)*Cresylate 

Section 4(d)(5) of FIFRA defines a 
process for preventing cancellation of 
products containing active ingredients 
which, like sodium 4,6-dinitro-o-' 
cresylate, are unsupported in 
Reregistration Phase Two. Under this 
procedure anyone who wishes to 
prevent cancellation of all sodium 4,6~ 
dinitro-o-cresylate products must: 

(1) Within 60 days of publication of 
this notice in the Federal Register, 
obtain the rights to a product listed in 
the above Table—i.e., with the 
agreement of the current registrant, 
submit to EPA in conformance with 40 
CFR 152.135 an application for transfer 
of an existing active registration. 

(2) Within 60 days of publication of 
this notice in the Federal Register, 
provide to EPA the information listed in 
section 4(d)(2) of FIFRA entitled “Notice 
of Intent to Seek or Not to Seek 
Reregistration”. 

(3) Within 120 days of publication of 
this notice in the Federal Register, 
comply with the provisions of section 
4(d)(3) of FIFRA entitled “Missing or 
Inadequate Data”, and pay any 
reregistration fee prescribed by section 
4(i)(3) of FIFRA. 

Anyone contemplating a commitment 
to support the ingredient listed above 
should consider carefully the full range 
of responsibilities involved in supporting 
this active ingredient through 
reregistration. In addition to the Phase 
Two commitment to provide all required 
supporting data and the reregistration 
fee, a full Phase Three response will be 
required within 120 days after 
publication of this notice in the Federal 
Register, and eventually all gaps in the 
supporting data base must be filled, on a 
strict schedule and subject to monitoring 
by EPA. The due*dates for submission of 
certain of the studies required by the 


April 6,1989 Comprehensive Data Call- 
In have passed and the data 
requirements are now overdue. 
Therefore, anyone contemplating a 
commitment to support sodium 4,6- 
dinitro-o-cresylate should be aware that 
these registrations are potentially 
suspendable until all overdue data 
requirements are fulfilled. 

Guidance and forms for Phase Two 
responses and payments of the 
reregistration fees may be obtained from 
EPA contact person listed near the 
beginning of this notice. Small 
businesses and certain other registrants 
may be eligible for partial waivers of 
reregistration fees, and should 
investigate this possibility. In general, 
because of the variability and potential 
complexity of the reregistration process, 
anyone considering supporting this 
ingredient is strongly advised to discuss 
the circumstances of the individual case 
with EPA before making a formal 
commitment. 

Sixty days after publication of this 
notice in the Federal Register, the active 
ingredient listed in the above Table for 
which the above procedure is not 
satisfactorily under way will be 
removed from Reregistration List B, and 
all registrations containing this 
ingredient will be cancelled by order 
and without hearing. If the requirements 
in this Unit IV are not satisfied within 
120 days, this ingredient will also be 
removed from Reregistration List B and 
all registrations containing it will be 
cancelled. The name and address of the 
sole registrant of sodium 4,6-dinitro-o- 
cresylate is: 

FMC Corporation, Agricultural Chemical 
Group, 2000 Market Street, Philadelphia, PA 
19103. 

V, Impact on Intrastate Registrations 

EPA has by regulation effectively 
exempted certain intrastate pesticide 
products from the general prohibition 
(contained in FIFRA sections 3(a) and 
12(a)(1)(A)) against sale or distribution 
of pesticides not registered under 
FIFRA. EPA regulations permit sale and 
distribution of pesticides registered 
under intrastate registrations provided 
that, among other things, the producer of 
the pesticide has submitted a timely 
application for Federal registration and 
EPA has not issued a Notice Of Intent to 
Cancel federally registered pesticide 
products containing the same active 
ingredient as the intrastate product (40 
CFR 152.230(a)(4)). Once such a Notice 
Of Intent to Cancel is issued, the 
regulation no longer provides permission 
for the sale or distribution of the 
intrastate product, and the statutory 
prohibitions against sale or distribution 


of pesticides not registered under FIFRA 
apply with full force. On the date of 
publication of this Notice in the Federal 
Register, this exception will thus cease 
to apply to any intrastate products (if 
any exist) containing sodium 4,6-dinitro- 
o-cresylate as covered by this Notice Of 
Intent to Cancel. At that time, it will be 
unlawful under FIFRA for any person to 
sell or distribute any pesticide products 
under such intrastate registrations. 

VI. Impact Of Anticipated Cancellations 

Because this proposed cancellation 
may have an impact on users, EPA is 
making a special effort to communicate 
this notice. In addition to publishing this 
notice in the Federal Register, copies are 
being sent to minor use organizations, to 
the States, to the U.S. Department of 
Agriculture, and to other parties who 
have previously expressed concern for 
minor uses. When registrations 
disappear as a result of the action 
proposed in this notice, the cancellation 
orders will generally permit registrants 
to continue to sell and distribute 
existing stocks of the cancelled products 
for 6 months after the cancellation 
becomes effective. Dealers and users 
will be allowed to sell or use such 
stocks until such stocks are all sold or 
used up. These general provisions 
should serve in most cases to cushion 
the impact of these cancellations while 
the market adjusts. 

Dated: February 9,1991. 

Linda ). Fisher, 

Assistant Administrator, Office of Pesticides 
and Toxic Substances, 

[FR Doc. 91-4500 Filed 2-26-91; 8:45 am] 

BILLING CODE 6560-50-r 


[FRL-3908-7j 

Public Information Reference Unit 
(PIRU): Docket Temporarily Closed 

action: Notice of Temporary Shutdown 
of Public Information Reference Unit 
(PIRU) Docket. 


SUMMARY: The Public Information 
Reference Unit (PIRU) will be closed 
temporarily from February 27th through 
March 15,1991. This action is taken 
because of reorganization and carpeting 
in the entire library area. The dockets 
will not be accessible during this time. 
These are documents supporting the 
Agency’s actions administered under the 
Clean Air Act (State Implementation 
Plans), and the Clean Water Act 
(Effluent Limitation Guidelines). 

FOR FURTHER INFORMATION CONTACT: 

Gloris J. Butler, Project Manager, Public 
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Information Reference Unit (PIRU) at 
(202) 245-3639. 

Dated: February 13,1991. 

Brigid Rapp, 

Chief, Information Access Branch. 

[FR Doc. 91-4826 Filed 2-26-^l; 8:45 am] 
BILLING CODE 6S60-S0-M 


[OPT$>44564; FRL 3880-1] 

TSCA Chemical Testing; Receipt of 
Test Data 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: This notice announces the 
receipt of test data on tributyl phosphate 
(CAS No. 126-73-^), submitted pursuant 
to a final test rule under the Toxic 
Substances Control Act (TSCA). 
Publication of this notice is in 
compliance with section 4(d) of TSCA. 
FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543B, 401 M St, SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: Section 
4(d) of TSCA requires EPA to publish a 
notice in the Federal Register reporting 
the receipt of test data submitted 
pursuant to test rules promulgated under 
section 4(a) within 15 days after it is 
received. 

I. Test Data Submissions 

Test data for tributyl phosphate were 
submitted by the Tributyl Phosphate 
Task Force affiliated with the Synthetic 
Organic Chemical Manufacturers 
Association on behalf of the test 
sponsors and pursuant to a test rule at 
40 CFR 799.4360. They were received by 
EPA on January 28,1991. The 
submissions describe a developmental 
toxicity test in the rat and the rabbit. 
Developmental toxicity testing is 
required by this test rule. This chemical 
is used in aircraft hydraulic fluids; for 
extraction and separation processes in 
the plutonium uranium reduction 
extraction process; as a defoamer in the 
paper industry; in textile sizers, inks, 
and lacquers; and as a plasticizer. 

EPA has initiated its review and 
evaluation process for these data 
submissions. At this time, the Agency is 
unable to provide any determination as 
to the completeness of the submissions. 

II. Public Record 

EPA has established a public record 
for this TSCA section 4(d) receipt of 


data notice (docket number OPTS- 
44564). This record includes copies of all 
studies reported in this notice. The 
record is available for inspection from 8 
a.m. to 12 noon, and 1 p.m. to 4 p.m., 
Monday through Friday, except legal 
holidays, in the TSCA Public Docket 
Office, Rm. NB-G004,401 M St., SW.. 
Washington, DC 20460. 

Authority; 15 U.S.C. 2603. 

Dated: February 15,1991. 

Charles M. Auer, 

Director, Existing Chemical Assessment 
Division, Office of Toxic Substances. 

[FR Doc. 91-4627 Filed 2-26-81; 8:45 am] 
BILUNO CODE SSSO-SO-F 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

State and Local Programs and 
Support; Board of Visitors for the 
Emergency Management Institute; 
Open Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Conunittee Act 
(Public Law 92-463), announcement is 
made of the following committee 
meeting: 

Name: Board of Visitors (BOV) for the 
Emergency Management Institute (EMI). 

Dates of Meeting: March 20-21,1991. 

Place: Federal Itoergency 
Management Agency, National 
Emergency Training Center, Emergency 
Management Institute, Conference 
Room, Building N, Emmitsubrg, 
Maryland 21727. 

Time: 

March 20-8:30 a.m. to 5 p.m. 

March 21-8:30 a.m. to 5 p.m. 

Proposed Agendo: The Board will 
maximize its time on campus by meeting 
with Regional and State Training 
Managers attending an annual 
conference on campus, and EMI 
students from classes in session. The 
Board will also be briefed on the status 
of various EMI programs and establish 
its 1991 workplan. 

The meeting will be open to the public 
with approximately 10 seats available 
on a first-come, first-served basis. 
Members of the general public who plan 
to attend the meeting should contact the 
Office of the Superintendent, Emergency 
Management Institute, 16825 South 
Seton Avenue, Emmitsburg, Maryland 
21727 (telephone number, 301-447-1251) 
on or before March 8,1991. 

Minutes of the meeting will be 
prepared by the Board and will be 
available for public viewing in the 
Superintendent's Office, Emergency 
Management Institute, Federal 


Emergency Management Agency, 
Building N, National Emergency 
Training Center, Emmitsburg, Maryland 
21727. Copies of the minutes will be 
available upon request 30 days after the 
meeting. 

Dated: February 4.1991. 

Grant C. Peterson, 

Associate Director State and Loco! Programs 
and Support. 

[FR Doc. 91-4581 Filed 2-26-91; 8:45 am] 
BILUNG CODE e718-0lHi 


FEDERAL MARITIME COMMISSION 

Part of Tacoma/Evergreen Marine 
Corp (Taiwan) Ltd.; Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10220. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in 572.603 of title 46 
of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pen^ng 
agreement. 

Agreement No.: 224-200477. 

Title: Port of Tacoma/Evergreen 
Marine Corp. (Taiwan) Ltd. Terminal 
Agreement. 

Parties: Port of Tacoma (Port) 
Evergreen Marine Corp. (Taiwan) Ltd. 

Synopsis: The Agreement provides for 
the lease, operation and services at 
certain Port marine terminal facilities for 
an initial term ending December 31, 

1996. 

By Order of the Federal Maritime 
Commission. 

Joseph C. PoUuDg, 

Secretary 

Dated: February 22,1991. 

[FR Doc. 91-4567 Filed 2-26-91,8:45 am) 
BILUNG CODE e73<M)1-M 


[Docket No. 91-10] 

Orient Overseas Container Line, Inc. v. 
Espee Trading (Corporation; FBing of 
Complaint and Assignment 

Notice is given that a complaint filed 
by Orient Overseas Container Line, Inc. 
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^'Complainant”) against Espee Trading 
Corporation (“Respondent”) was served 
February 21,1991. Complainant alleges 
that Respondent engaged in violations of 
section 10(a)(1) of the Shipping Act of 
1984, 46 U.S.C, 1709(a)(1), by failing and 
refusing to pay ocean freight charges 
lawfully assessed pursuant to 
Complainant’s applicable tariff on 
shipments of raw waste paper to 
Bombay, India between March 2,1988, 
and August 8,1988. 

This proceeding has been assigned to 
Administrative Law Judge Charles E. 
Morgan (“Presiding Officer”). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the initial 
decision of the Presiding Officer in this 
proceeding shall be Issued by February 
21,1992, and the final decision of the 
Commission shall be issued by June 22, 
1992. 

Joseph C. Polking, 

Secretary, 

[FR Doc. 91-4533 Filed 2-26-01; 8:45 am] 
BtLUNQ CODE 6730-01-M 


[Docket No. 91-11] 

Sea-Land Service, Inc. v. Inter Alliance 
Trading Corp.; Fifing of Complaint and 
^ Assignment 

Notice is given that a complaint filed 
by Sea-Land Service, Inc. 
(“Complainant”) against Inter Alliance 
Trading Corp. (“Respondent”) was 
served February 21,1991. Complainant 
alleges that Respondent engaged in 
violations of section 10(a)(1) of the 
Shipping Act of 1984, 46 U.S.C. 
1709(a)(1), by failing and refusing to pay 
ocean freight and other charges lawfully 
assessed pursuant to Complainant’s 
applicable tariff for four shipments of 
waste paper from Florida to Kingston, 
Jamaica between November 19,1989, 
and January 5,1990. 

This proceeding has been assigned to 
Administrative Law Judge Charles E. 
Morgan ("Presiding Officer”). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.81. The hearing 


shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examiantion are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the initial 
decision of the Presiding Officer in this 
proceeding shall be issued by February 
21,1992, and the final decision of the 
Commission shall be issued by June 22, 
1992, 

Joseph C. Polking, 

Secretary, 

[FR Doc. 91-4534 Filed 2-26-91; 8:45 am] 
BILUHG CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 

American Community Bank Group, 
Inc.,; Formation of. Acquisition by, or 
Merger of Bank Holding Companies 

The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S,C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than March 
18,1991. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette, Avenue. 
Minneapolis, Minnesota 55480: 

1, American Community Bank Group, 
Ina, Minneapolis, Minnesota; to acquire 
98.2 percent of the voting shares of 


Pierce County Bank & Trust Company, 
Ellsworth, Wisconsin. 

Board of Governors of the Federal Reserve 
System, February 21,1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board, 

[FR Doc. 91-4558 Filed 2-26-91; 8:45 am] 
BtLUNG CODE 621(M)1-F 


Bankers Trust New York Corporation; 
Notice of Applications to Engage de 
novo In Permissible Nonbanking 
Activities 

The companies listed in this notice 
have filed an application under § 
225.23(a)(1) of the Board’s Regulation Y 
(12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c](8]) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
Inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank Indicated 
or the offices of the Board of Governors 
not later than March 16,1991. 

A. Federal Reserve Bank of New York 
(William L Rutledge. Vice President) 33 
Liberty Street New York. New York 
10045: 
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1. Bankers JYust New York 
Corporation, New York, New York; to 
engage de novo through its subsidiary, 
Bankers Trust Ck)mpany New York 
Limited, New York, New York, in trust 
company activities pursuant to § 
225.25(b)(3) of the Board’s Regulation Y. 

B* Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Director) 
101 Market Street, San Francisco, 
California 94105: 

1. The Sanwa Bank Limited, Osaka, 
Japan; to engage de novo through its 
subsidiary, Sanwa-BGK/SLK, in a joint 
venture with Spear, Leeds & Kellog, a 
New York limited partnership, in dealing 
in obligations of the United States, 
general obligations of the states and 
their political subdivisions, and other 
obligations that state member banks of 
the Federal Reserve System may be 
authorized to underwrite and deal in 
under 12 U.S.C. § § 24 and 335, including 
bankers’ acceptances and certificates of 
deposit, under the same limitations as 
would be applicable if the activity were 
performed by a bank holding company’s 
subsidiary member banks or its 
subsidiary nonmember banks as if they 
were member banks [such obligations 
being “Eligible Securities”), and 
engaging in activities incidental thereto 
pursuant to § 225.25(b)(16) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, February 21,1991. 

Jennifer ). Johnson, 

Associate Secretary of the Board, 

[FR Doc. 91-4559 Filed 2-26-91; 8:45 am] 

BiLUNQ CODE 6210-01-F 


George Williani Hardy, et al.; Change in 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 


considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C, 1817Q){7)), 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than March 18,1991. 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. George William Hardy and Lillian 
Aileen Hardy, Shepherdsville, Kentucky; 
to acquire 10.79 percent of the voting 
shares of Peoples Bancorp, Inc. of Bullitt 
County, Shepherdsville, Kentucky, and 
thereby indirectly acquire The Peoples 
Bank of Bullitt County, Shepherdsville, 
Kentucky. 

B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis. Minnesota 55480: 

1, Duane E, Joseph, io retain an 
additional 24 percent of the voting 
shares of Riverside Bancshares 
Corporation, Minneapolis, Minnesota, 
for a total of 25 percent, and thereby 
indirectly acquire Riverside Bank, 
Minneapolis, Minnesota. 

Board of Governors of the Federal Reserve 
System, February 21,1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-4560 Filed 2-28-91; 8:45 am] 

BtLUNQ CODE 621(H>1-F 


FEDERAL TRADE COMMISSION 

Report of the Tar, Nicotine, and 
Carbon Monoxide Content of 475 
Varieties of Domestic Cigarettes 

action: Notice. 


SUMMARY: The Federal Trade 
Commission publishes the Report of the 
Tar, Nicotine, and Carbon Monoxide 
Content of 475 Varieties of Domestic 
Cigarettes. 

DATE: February 27,1991. 

ADDRESSES: Copies of the full report are 
available from the FTC’s Public 
Reference Branch, room 130, 6th St. and 
Pennsylvania Ave., NW., Washington, 
DC 20580. (202) 326-3222. 

FOR FURTHER INFORMATION CONTACT: 

Joanna Crane^Murray, Bureau of 
Consumer Protection, at the address 
given above, telephone (202) 326-3256. 

SUPPLEMENTARY INFORMATION: These 
are the most recent test results of the 
tar, nicotine, and carbon monoxide 
levels of the smoke of domestic 
cigarettes reported by the FTC. The 
Tobacco Institute Testing Laboratory, 
(TITL), a private laboratory operated by 
the cigarette industry, conducted the tar, 
nicotine, and carbon monoxide testing 
for the widely-available domestic 
cigarette varieties. This testing was 
conducted under the supervision of a 
representative of the FTC. TITL 
provided the results to the respective 
cigarette companies. The companies 
provided the data generated by TITL 
regarding their own brands to the FTC 
in response to compulsory process 
issued by the Commission. Cigarette 
smoke from generic (no brand-name), 
private label, and not-widely-availabie 
cigarettes was not tested by TITL, but 
was tested by the cigarette companies 
and provided under compulsory process 
to the FTC. The methodology, processes 
and procedures that the companies and 
TITL employed are identical to those the 
Commission has followed in the past. 

By Direction of the Commission. 

Donald S. Clark, 

Secretary, 


Tar, Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Sold in 1989 


Brand name 

Description * 

Tar» 

Nic* 

CO* 

Alpine. . , ^ _ 

King, Men, F, fiP 

17 

1.1 

16 

Alpine.... 

loa Men F, SP. 

15 

1.1 

15 

Alplr»e...„_ .............______ 

King, Men. F. SP, IT.......___... 

09 

0.7 

11 

Aiotne... _ __ 

100, Men, F, SP, LT...-...L!!.!!””!!.!!,.' 

09 

0.8 

11 

Alpine*... 

Long. Men. F, HP, Ful-Fla . 

15 

0.9 

15 

Alpine*. 

Long, Men, F, HP. LT. 

10 

0.7 

10 

American Filter... .. . 

100, F, SP_ _ 

16 

1.2 

15 

American Filter..^ ......., 

King. F. SP___ 

16 

1,2 

14 

American Lighte_....... . ... . .. ^ 

100. F, SP, LT_ , ,,, .. 

12 

1.0 

13 

American Light*_ _ __ _ ___ _ _ _ 

King. F. SP. LT_____ 

12 

0.9 

13 

American Light**... . . . .. 

100, F, Mert, SP. IT „ 

12 

1.0 

12 

Betair. 

SP. F, King, Men.. 

10 

0.8 

10 
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Tar, Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Sold in 1989—Continuod 


Brand name 

Description * 

Tar» 

Nic» 

CO^ 


100, F, SP. Men.....-.- . -.. 

08 

0.6 

09 

. 

0^1^* , ^ .1IMIIII ■ ■ 

King, Men, F, SP, Lo<price ....... 

14 

1.2 

12 


100, Men, F, SP, Lo-price .....————. 

15 

1.3 

13 

fVlifetf* 


09 

0.9 

09 


UT, Lor^ Mon, F, SP Ln-prk?a....TrrrT^r-ri-.-r . — 

10 

0.9 

10 


Kir^g F,"hP , . . . .. . 

15 

1.2 

13 


LT^00.F, HP .. ... . .. 

11 

0.9 

12 


LT 100 F Mea HP...... -«•••• 

10 

0.8 

11 

Benton and Med^.-... 

lob.F.SP____ 

17 

1.2 

15 

A R 


F. HP, 100...... -.—--- 

16 

1J2! 

ID 


100 Men F, HP............. 

16 

1.2 

16 


Mori, lOOl SP. F_i,.i.lin T- -rx-rr- -r—.... 

16 

1.2 

16 



11 

0.8 

13 


IOOl LJ, Men, SP... 

11 

0.9 

12 

Benson and Hedges,....... 

DU)C Ultra-LT. F, HP, 100.... ... — 

05 

0.5 

07 


DLX, Ultra-LT, Men, F, HP...-.....-. 

05 

0.5 

07 


ITiAQ^ F^ SP Miiin . .. . 

11 

0.9 

11 

ff^Mf Rim** . 


16 

1.2 

NT 


1007f. Ful-Fla. SP.,..«........~....................—- 

16 

1.2 

NT 


LT kjfig F. SP _ .. _ .... ..——.—... 

11 

0.8 

NT 



11 

0.8 

NT 


Ultra-LT, King, F, SP—. .. . — 

06 

0.5 

NT 

Am! Rim** 

UltraT T 1 OoTf, . .. - . 

06 

0.5 

NT 


King. NF. SP ... . - •—•* 

24 

1.6 

NT 


LLKlf^ ’F SP_ - - - * 

<0.5 

<0.05 

<0.5 

Bttt Buy** 

100. LTIf SP - 

<0.5 

<0.06 

<0.5 


Full Flavor, King, F, SP_ ___ 

15 

1.1 

NT 


100 Full F'a'/or^ F RP _ _ ,ir.r ». 1 ---.- 

t6 

1.1 

NT 


LT king, SP, F __ . - - — 

11 

0.7 

NT 


LJ iryf RP .. . - . ^ 

11 

0.8 

NT 


Ultra IT^IOO, F^SP. ..— . --- ■ •— 

05 

0.5 

<0.5 

Best Vafi^t** 

LT Men, King, F, SP... . ~~ . ■ --- 

10 

0.8 

NT 


LT M^n loo'^ F SP . . . - ——— 

11 

0.8 

NT 

Befit Vthjf ** 

Kirig, F. SP, Ultra LT. _ __ — . - 

05 

0.5 

NT 


Kini F. SpI LT__ i __ 

t1 

0.9 

12 

IWmI^** 

King! F, SP. LT. Mtr - - 

11 

0.9 

12 

fMfVl^A** 

10oT f SP Lt’ ... .. 

11 

0.9 

11 


100 F SP LT, Men ___ _-_ 

t1 

0.9 

14 

f4^«* 

Kin^ F SP ... — - “ 

14 

1.0 

13 


King F SP LT. . , r _ _ _ 

11 

0.7 

11 


100 F, SP, Ultra.,-... 1 - - — 

04 

0.4 

06 


|T k-Jr^g <^p p,,^ _ _ ___ 

12 

0,9 

13 

i^nevIrlQA 

LT King Men F SP .—. . ..... . .. 

12 

0.9 

13 

r^newlHQA 

(j’in(rF SP.— . ... . -* - 

12 

0-9 

14 

CamlvirlQO 

LT 100 Men, F, SP..... .— ---—- 

12 

0.9 

14 

ri^mhrtrlQA ^ 

cyiLPia’iong . - - . .. 

17 

l.t 

16 

r^mhrklQ« ._ 

Full-Fla! IOoTf, SP __ _ --- 

17 

1.2 

17 


p igng SP.... .!.i .... ., _ 

15 

1.0 

14 


HP F'^lng ___ — 

17 

1.0 

16 

f^pnwil 

IT 100 fI’Sp . --r - - 

11 

0.8 

14 


LT. F. SP -- 

09 

0.7 

12 


(^j HP F7kj«rt _ _ __ _ 

09 

0.6 

12 

(^mAl 


22 

1.4 

14 

f^mnl 

ipn F*RP _ _ - - - . 

17 

1.0 

19 


IQQ p^ HP _ - 1 - - 

10 

0.8 

07 

Oepn 

100, F, HP. . ... 

09 

0.8 

06 

/^^prl .. - - -- 

120 HP, F , ---- 

14 

1.1 

10 

r^prl . . 

120’ F HP Men .. . ^ .- . 

12 

1.0 

08 

<^pflOn 

P^SP/l5o' _...... -- -- - 

06 

0.6 

06 

Cimiftnm , _ . 

f! SP King- , - . 

01 

0.1 

02 

OtHIOn mill 1 Till - 

Men SP,l?0, Fr . ..-__—. . 

06 

0.6 

05 


Mon! SP King, P . . 

<0.5 

0.1 

01 

, , 

p WP l^ing ^ . ....... 

01 

0.1 

02 

.,, , ,xii II ■ 1 

Qprlton 


<0.5 

0.1 

01 

CtHton . „ _ 

p! Sp! lOO - -. -- - -- 

03 

0.3 

04 


Men, HP, 100 F___ — .-..*.—.- 

<0.5 

0.1 

01 

Carfton .. 


04 

0.4 

06 


UttraL Kwia F, HP ... 

<0.5 

<0.06 

<0.5 

r^riW \lMw4rwftA* 

> »4i>,,_ 

09 

0.7 

08 

f*^giiO0 UM/«rwnA* 

100 F HP Men 10 .... 

09 

0.7 

07 

XImwImm* 

. lOo! F Men, HP..... .. -.- 

09 

0.7 

07 

r^artter XlMW^vna* 

. 100 F HP 10. . . - — .. . T. 

09 

0.7 

06 

^■ntiify _ _ 

- F, king, SP, 25 _-.. . ..-. 

15 

1.0 

17 

f^anfiify 

. LT, F.'king, SP, 25 ..... 

09 

0.7 

11 

f^nliay .. . . 

RP, ^ _ - - 

17 

1.1 

20 


. LT 100 F SP, 25____ _ _-. 

12 

0.9 

13 

,1 , 

. IT 100 p! SP, .. , - - 

11 

0.8 

13 

1 ■ ■ ■ ■ 

-* , „ , 

. 100. F, HP, Men .. . . .-. 

11 

0.9 

12 

rfN^ttt* 1 

ioo.f!hp! _—__ 

. 11 

0.9 

12 

Chesterfield ... 

, REG,HF,SP_ _— 

20 

1.3 

13 
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Tar. Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Sold in 1989—Continued 


Chesterfield.. 

Chesterfield.. 

Chesterfield_ 

Class A* ... 

Class A*. 

Class A* . 

Class A*_ 

Class A*. 

aass A*_ 

Class A*.. 

Class A*.. 

Class A*. 

Oass A*_ 

Class A*. 

Class A*. 

Class A*. 

Class A*. 

Class A Deluxe*. 
Class A Deluxe*. 
Class A Deluxe*. 
Class A Deluxe* ♦ 
Class A Deluxe*. 
Class A Deluxe*. 
Class A Deluxe*. 
Class A Deluxe*. 

Cost Cutter**. 

Cost Cutter**_ 

Cost Cutter**. 

Cost Cutter**_ 

Cost Cutter**_ 

Cost Cutter**. 

Cost Cutter**...... 

Doral.. 

Doral. 

Doral.... 

Doral. 

Doral... 

Doral... 

Doral. 

Doral. 

Doral. 

English Oval. 

Eve.. 

Eve.. 

Eve. 

Eve. 

Eve. 

Eve. 

E&L**. 

F&L**... 

F&L**. 

F&L**. 

F&L**. 

F&L**. 

Falcon. 

Falcon. 

Falcon. 

Falcon. 

Famous Value**.. 
Famous Value**., 
Famous Value**., 
Famous Value**., 
Famous Value**., 
Famous Value**.. 
Famous Value**., 
Famous Value** 
Famous Value**.. 

Genco**. 

Genco**. 

Genco**. 

Genco**. 

Genco**. 

Genco**. 

Genco* *.. 

Genco**. 

Genco**. 

Golden Lights. 

Golden Lights_ 

Golden Lights. 

Golden Lights. 


Brand name 


NF. King. SP. 

LT, King. F, SP. 

LT. 100, F. SP. 

REG, NF. SP.. 

King, NF, SP.. 

King, F, SP, Full.. 

King, F. SP, Mon. Full. 

100, F, SP, Full. 

100, F, SP. Men, Full.. 

King. F. SP. LT. 

King, F. SP. Men. LTR. 

100, F. SP. LT. 

100, F, SP. Men, LT..... 

King. F. SP, Ultra LT. 

King. F. SP, Men. Ultra LT.... 

100. F, SP. Ultra LT. 

100, F, SP, Men, Ultra LT_ 

King.F, SP, DLX, Full. 

100, F. SP, DLX. Full. 

King. F, HP. DLX, LT. 

King, F, SP. DEL, LT. 

King. F, SP, Men, DEL, LT.... 

100, F. SP. DEL, LT. 

100, F, SP. Men. DEL, LT. 

100, F, SP, DLX, Ultra LT. 

Full Flavor, King. SP. F.. 

Full Flavor. 100, F. SP. 

LT, King, F, SP. 

LT, 100, F, SP. 

Ultra LT, 100. F. SP. 

LT, Men. King. F, SP_ 

LT, Men, 100. F. SP. 

LT. F, King, SP. 

LT, Men. F, King. SP. 

LT. F. 100, SP. 

LT, F. 100, Men, SP. 

F, King. Full Flavor, SP. 

100, F. Full Flavor, SP. 

Ultra-LT, 100. F. SP. 

Full Ravor. Men, King, SP, F 

Full Flavor. 100, F, SP. 

King. NF, HP. 

LT, HP. 120, F. 

LT. Men, HP, 120. F. 

Slim. LT, F, Men, 100, HP. 

Slim, LT, F, 100, HP. 

Ultra, LT, 120. HP. F. 

Ultra, LT, 120, HP, F, Men.... 

King. F. HP, LT. 

Uttra-LT, 100, SP. 

King, F. Men. SP, LT. 

LT, King, F, SP. 

LT. 100, F. SP. 

LT. 100, F, Men, SP. 

Lt. King. F. SP. 

Men, LT. King. F. SP. 

LT. 100. F. SP. 

Men, LT, 100, F, SP. 

King, F, SP, Full Flavor. 

LT, King, F, SP. 

LT, 100, F, Men. SP. 

Ultra-LT, King, F. SP. 

Ultra-LT, 100, F, SP. 

King, NF, SP. 

LT, King, F, Men, SP... 

100, F, SP. Full Flavor. 

LT. 100. F, SP. 

King, NF. SP. 

King, F, SP... 

100, F, SP. 

King, F, SP, LT... 

King. F, SP. Men. LT. 

100, F, SP, LT. 

100, F, SP. Men. LT. 

King. F, SP, Ultra, LT. 

100, F, SP, Ultra. LT. 

LT, King, F. SP. 

LT, Men. King. F. SP. 

LT, 100, F. SP. 

LT, Men. 100, F, SP. 


Description 



Tar* 

Nic» 

CO* 

24 

1.6 

15 

10 

0.8 

12 

10 

0.9 

11 

19 

1.3 

13 

23 

1.8 

15 

16 

1.3 

13 

16 

1.3 

14 

17 

1.4 

14 

17 

1.4 

14 

14 

1.2 

13 

14 

1.2 

13 

14 

1.2 

14 

14 

1.2 

12 

06 

0.7 

06 

06 

0.7 

07 

06 

0.7 

05 

06 

0.7 

04 

16 

1.3 

13 

17 

1.4 

14 

14 

1.2 

13 

14 

1.2 

13 

14 

1.2 

13 

14 

1.2 

14 

14 

1.2 

12 

06 

0.7 

05 

15 

1.1 

NT 

18 

1.1 

NT 

11 

0.7 

NT 

11 

0.8 

NT 

05 

0.5 

NT 

10 

0.8 

NT 

11 

0.8 

NT 

10 

0.7 

11 

10 

0.7 

11 

10 

0.8 

10 

11 

0.9 

11 

16 

1.0 

17 

16 

1.1 

18 

05 

0.5 

08 

16 

1-1 

IS 

16 

1.1 

17 

23 

1.8 

15 

13 

1.1 

11 

13 

1.1 

11 

13 

1.0 

11 

13 

1.0 

11 

05 

0.6 

04 

05 

0.6 

04 

11 

0.8 

NT 

06 

0.5 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

11 

0.7 

11 

10 

0.8 

12 

11 

0.0 

14 

09 

0.7 

11 

16 

1.2 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

06 

0.5 

NT 

06 

0.5 

NT 

24 

1.6 

NT 

11 

0.8 

NT 

16 

1,2 

NT 

11 

0.8 

NT 

24 

1.6 

NT 

16 

1.2 

NT 

16 

1.2 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

06 

0.5 

NT 

06 

0.5 

NT 

08 

0.7 

08 

08 

0.7 

09 

09 

0.8 

09 

10 

0.9 

10 
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Tar, Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Sold in 1989—Continued 


ar* 

NIC® 

CO^ 

08 

0.7 

09 

09 

0.8 

10 

24 

1.6 

NT 

16 

1.2 

NT 

16 

1.2 

NT 

11 

08 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

11 

0.8 

NT 

08 

0.5 

NT 

06 

0.5 

NT 

24 

t.4 

16 

11 

0.7 

12 

11 

0.8 

13 

10 

0.8 

09 

09 

0.8 

09 

06 

0-5 

06 

00 

0.5 

07 

17 

1.1 

17 

16 

1,1 

18 

16 

1.0 

13 

14 

1.0 

13 

24 

1.6 

NT 

16 

1.2 

NT 

11 

0.8 

NT 

06 

0.5 

NT 

16 

1.2 

NT 

14 

1.0 

16 

08 

0.7 

11 

25 

1.6 

18 

13 

1.1 

13 

12 

0.9 

14 

14 

1.0 

15 

11 

0.8 

13 

14 

1.0 

15 

03 

0-3 

05 

05 

0.4 

07 

05 

0.5 

07 

22 

1.4 

15 

17 

1.2 

16 

16 

1.1 

18 

08 

0.7 

09 

09 

0.7 

10 

12 

0.9 

13 

12 

0.9 

13 

11 

0.9 

11 

17 

1.3 

17 

14 

1.0 

13 

14 

1.1 

13 

12 

to 

10 

08 

0.9 

07 

14 

1.1 

15 

13 

1-0 

11 

13 

1.1 

13 

14 

1.1 

12 

14 

1.2 

14 

25 

1.6 

17 

12 

0.9 

13 

12 

0.9 

13 

12 

t.O 

13 

08 

0.7 

10 

09 

0.8 

10 

12 

1.0 

12 

14 

0.9 

14 

14 

0.9 

15 

09 

0.7 

13 

13 

0.9 

10 

14 

1.1 

14 

09 

0.8 

11 

11 

0.9 

12 

17 

1.2 

15 

10 

0.8 

10 

16 

1.2 

14 

06 

0.5 

07 

17 

1.2 

15 

17 

1.2 

15 

17 

1.2 

15 

16 

1.2 

15 

16 

1.2 

16 

17 

1.2 

16 


Brand name 


Description • 


Gotden Lights.. 
Golden Lights... 

GPA**.. 

GPA**,... 

QPA**.. 

GPA* 

GPA* 

GPA**.. 

GPA* 

GPA* 

GPA* 


GPC Approved* 
6PC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 
GPC Approved* 

Gridlock__....... 

Gridlock**.......... 

Gridlock* 

Gridlock* 

Gridlock* 

Harley Davidson*. 
Harley Davidson, 
Herbert Tareyton 
Hi-Ute* 

Kent. 

Kent. 

Kent..... 

Kent. 

Kent.. 

Kent..... 

Kent. 

Kool.. 

Kool.. 

Kool...... 

Kod_ 

Kool. 

Kcol. 

Kool.. 

Kool...... 

Kod. 


L and M — __ 

LandM_ 

L and M_ 

Land M_ 

Land M_ 

Lark.. 

Lark__ 

Lark.. 

Lark*.. 

Lucky Strike... 
Lucky Strike... 
Lucky Strike.... 
Lucky Strike.... 
Lucky Strike.... 
Lucky Strike.... 
Lucky Strike*.. 

Magna...... 

Magna.___ 

Magna.. 

Magna*_.... 

Malibu.. 

Malibu.. 

Malibu 

Malibu..._ 

Malibu. 

Malibu.. 
Malibu*. 
Marlboro., 
Marlboro.. 
Marlboro.. 
Marlboro.. 
Marlboro.. 
Marfboro., 


LT, King, F, HP.. 

LT, too. F. HP... 

King, NF, SP.. 

King, F, SP..... 

too, F, SP. 

King, F, SP. LT.. 

King, F, SP, Men, LT.. 

too, F, SP, LT_ 

too, F. SP. Men, LT..., 
King. F, SP, Ultra, LT.. 
too. F, SP, Ultra, LT.. 
Plain, REG, NF, SP.... 

King, LT. F. SP. 

LT. too, F. SP.. 


Kmg, LT, F, Men, SP.. 
too, LT, F, Men, SP... 
King, Ultra LT, SP, F.. 
too. Ultra LT, SP, F.... 

King, F, SP. 

too, F. SP.. 


Men, King, F, SP.. 
Men. too, F. SP... 
King. NF, SP.. 


King, Full Flavor, SP.. 
LT, too. F, SP-. 


Urtra-LT, too, F, SP. 
too, F, SP, Fun Flavor 

F. King, SP. 

LT, King, F, SP. 

King, NF. SP. 

too, F, HP. 

King. F, SP.. 

too, F. SP. 

HP, King. F. 


Men. too, F, SP. 

Ill, King, F. SP. 

Ill, too, Plain. F. SP. 

III. too, F. HP. 

Reg, NF, Men... 

King, Men, F, SP.. 

King, Men, F, HP.. 

LT, King, F, SP, Men.... 

LT, too, F, Men, SP. 

Mild, King, F, Men, SP « 

Mild, too, F, Men, SP.. 

Mild. King, F, Men, HP.. 

Men, too, F, SP, Super Long.. 
F, King, SP.. 

HP, F, King. 


too, F. SP. tO-PK, 30, Light.. 

Long. SP, F, 100...«. 

Super, King. 100, F, SP.. 

LT, F, King, SP.. 

LT, F, too. SP... 

King, F. SP.. 


Extra Long, F. SP, 100... 

Reg, NF, SP. 

King, F, SP. 

King, F, HP. 

F, too. SP. 

LT, King, F, SP..,. 

LT, too, F. SP. 

Men, too, F, SP.. 

King. F. SP.. 

King, F. HP. 

LT. King. F, SP... 

King, F. HP, LT.. 
too, F. SP.. 


too, F. LT, SP..... 
too. Men. SP, F.. 
King. F. SP.. 

King. F. LT, SP_ 

King, F. Men, SP. 

too, Uttra-LT. F, SP.. 

King, F. HP___ 

King, F, SP.. 




King, F, SP. 25. 

Men, King, F, SP.. 

SP, too, F..._ 

HP, too, F.. 
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Tar, Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Sold in 1989— Continued 


Brand name 

Description» 

Tar* 

Nic* 

CO^ 


LT, King, F, SP . 

11 

0.9 

12 


LT, King! f! SP, 25. 

11 

0.8 

12 

. 

LT KinJ f! HP........-. 

11 

0.9 

12 


Lt! IOoTf, SP. 

11 

0.9 

12 


1T, King, Men, F, SP. 

10 

0.8 

10 


LT! IOoTf, HP..... 

11 

0.9 

12 


Lt! IOo! Men. F, SP. 

11 

0,9 

12 


LT inn Mftn HP . 

10 

0.8 

11 

MarftK^ 

Lt! King, Men, HP. 

10 

0.8 

11 


King prHP, Ultra-IT... 

06 

0.5 

06 


lOoT F, HP, Ultra-LT. 

06 

0.5 

07 

. 

F, 120, Sp!. 

17 

1.3 

19 

. 

Men, 120, F, SP. 

17 

1.3 

18 

. 

fy^trrt 

^ . , , . ..-. 

08 

0.6 

10 


M«^ King. F, SP. 

08 

0.6 

10 


inn F* ftp . 

10 

0.8 

12 


100 Men F, SP. 

10 

0.8 

11 

. 

Mflft 

King HP, F... 

08 

0.6 

10 


Ultra-LT, King, F, SP... 

05 

0.5 

06 

. 

Mtri 

100 F SP, Ultra-LT....... 

05 

0.5 

07 


Ultra-LT, Men, King, F, SP. 

05 

0.5 

06 

. 

100, M^, F, SP, Ultra-LT. 

05 

0.5 

07 

. 

Men, King, F, HP..... 

09 

0.7 

NT 


Ultra-LT, King, F, HP.-. 

05 

0.5 

06 

Moffl . 

Ultra-LT, 100, F, HP. 

06 

0.6 

07 

U^* . 

Long, F, HP. 

09 

0.7 

NT 

Uitnt rWMir* 

Kini F, SP. 

09 

0.1 

07 

Ujwft rWMlr* 

King F SP Moo... 

09 

0.1 

06 

LUftt rVw**r* 

King F, SP, Ultra. 

04 

0.1 

03 

umk rwf^* 

Kir^ SP, Mon, Ultra. 

04 

0.1 

03 


LT^mg , , ,,.. . 

14 

1.2 

13 


100, LTT F, HP... 

09 

0.8 

10 

UmIv 

100 LT F, Men, HP. 

09 

0.8 

10 


100 F SP...*.-. 

16 

1.3 

14 

MontcMiK 

100 LT F, SP. 

12 

1.0 

13 


lOo'LT F Men, SP. 

12 

1.0 

13 



12 

1.0 

13 


King! Lt! F, Men, SP. 

12 

1.0 

13 

. 

M^y^triair . 

King! F, SP....*... 

16 

1.3 

15 

I43re . 

120, F, SP. 

17 

1.2 

22 


LT 100 F, HP.*. 

10 

0.8 

11 

. . 

Mea 120 . F SP... 

17 

1.3 

22 


LT Men 100 F HP . 

09 

0.7 

11 


LT 12^ Men* F SP . . 

13 

1.0 

20 

. T -fft -f- -r- --t-t --t- — 

LT 1?0 F SP ... 

12 

0.9 

19 

Mere . 

120, F, SP, White, LT . 

10 

0.7 

13 


120 F SP Men White LT. 

10 

0.8 

15 


K3vig.Mon ’F SP .. .. 

17 

1.2 

18 

HeirniT 

King Men F .. 

17 

1.2 

16 


100 Men F SP . .. 

18 

1.4 

19 


100 Men F* SP, 25. 

19 

1.4 

19 

N^^jyyl 


16 

1.2 

17 


LT,*F Kir^ Moo SP. 

08 

0.7 

09 

Newport 

LT. 100 F Men, SP . -. 

09 

0-8 

09 

Newjwvi 

LT HP King F Men . . . 

08 

0.7 

09 


Men 100 F HP . . . 

19 

1.4 

19 

Keerpryf . 

LT, Men, 100, HP, F .. . 

09 

0.8 

09 


100 Slim LT F Men HP.-. 

10 

0.8 

11 

tiewprirr . .. 

100* F HP. .. 

12 

0.9 

16 

Mewpoil 

lOo! f! Men HP...-. 

12 

0.9 

16 

NmI* 

KKn f, SP. MOfV ...—.... 

09 

0.1 

08 

MmI* . 

IOlT F, SP, totar. . 

09 

0.1 

08 

Ne?d* 

100 F SP, Men Lo-ta.f......... 

09 

0.1 

08 

MMi* 

King F SP, Ultra Lo-tar...—.. 

04 

0.1 

03 


King F, SP, Men, Ultra Lo-tar. 

04 

0.1 

03 

. 

Nmt* 

100 F, SP, Ultra 1 /vter. 

06 

0.1 

05 

Nmt* .. 

100, F, SP, Men, Ultra Lo-tar... 

06 

0.1 

06 

•Oevi* 

Kion F. SP. Lo-Utf. 

09 

0,1 

08 

No 

100 F SP Full ... ..-. 

16 

1.2 

NT 

Kirk Prille** 

LT king F SP .—• 

11 

0.8 

NT 

fsln rriil«** 

LT King Men SP. 

11 

0.8 

NT 

Kin 

LT lOoT SP...- 

11 

0.8 

N1 

Kin Pritift** 

Ultra-1 T 100 SP... 

06 

0.5 

NT 

Kl/) Prill^** 

100 F, SP, Men, LT....-. 

11 

0.8 

NT 

Nn PrillQ** * .. 

Kin^ F, SP, Ultra-LT..— 

06 

0.5 

NT 

No Frills**.. 

Kin^ F SP Full . 

16 

1.2 

NT 


100 F, SP... 

02 

0.2 

03 

. 

F King SP..... 

01 

0.1 

02 


HP F^’lOrtg.... 

<0.5 

<0.05 

<0.5 

...^.....„ 

. 

. HP. 100 F. 

<0.5 

<0.05 

<0.5 











































































































































































































































































































Federal Register / Vol. 56, No. 39 / Wednesday, February 27, 1991 / Notices 


8201 


Tar, Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Soto in 1989—Continued 


Brand name 

Description * 

Tar* 

Nic* 

CO* 

Now. 

Men, 100, F, SP... 

02 

0.2 

04 

Now...... 

Men, F, King, SP... 

01 

0.1 

02 

nirt firtirl 

SP, F, king,".. 

17 

1.2 

18 

Old Gold. . 

SP\ F, lOo".. 

18 

1.4 

19 

Old Gold. 

SP, Straight, King, NF,. 

26 

1.8 

18 

Old Gold. 

SP LT, F, king.."...... 

09 

0.6 

10 

Old Gold. 

SP\ LT^ F, lOo"... 

12 

0.9 

16 

Pall Mall. 

King, NF, SP. 

25 

1.7 

16 

P»H Malt 

King! Nf! SP, 25. 

25 

1.7 

16 

PaU Mali 

LT,"l 00, F, SP. 

10 

0.9 

12 

Pail Mall. 

F, 100, SP'. 

18 

1.3 

17 

Pail Mail* 

|T Uinq NF ftp . 

18 

1.3 

17 

Pall Mall*. 

Lt! lOoTMeri. F, SP. 

10 

0.6 

10 

Pall Malt. 

F, king, SP, Red. 

15 

1.1 

14 

Pall Mall. 

f' inf\ «ip/peH , . 

16 

1.2 

15 

Pail Mail 

IT .pp Red 

10 

0.8 

10 

Pall Mall. 

1X10^^"^ R«d ...,,...-..,-r,-.n.r,.r,rTr,-- 

09 

0.8 

10 

Pali Mali Gold*. 

100, Lt, F, SP. 

15 

1.2 

15 

PartiAmont. 

11, king^ F^ HP . 

09 

0.7 

10 

Parilampnt......, ,., . ,. 

1 F, kinQ, RP . 

09 

0.8 

11 

Parliament. 

Lt. 100. F."SP. 

12 

1.0 

13 

Philip Morris... 

COM, King, NF, SP.. 

26 

1.7 

16 

Philip Morris. 

REG. NF,"sP.....:. 

24 

1.4 

14 

Philip Morris.. 

InH inn F HP .......n,.T....r-T--,.T- 

17 

1.3 

16 

Philip Morris..... 

Inti! Men, 100, F, HP. 

17 

1.3 

16 

Picayune*_,_ 

NF Reg ’ .RP ' . 

18 

1.2 

10 

Players... 

NF HP ... 

25 

1.7 

15 

Players... 

King, F, HP. 

12 

0.9 

13 

Players. 

King F, Men. HP. 

12 

0.9 

13 

Players..... 

100"'fHP ' . . . 

14 

1.0 

13 

Players___ 

too! f! Men, HP. 

14 

1.0 

13 

Players. 

LT, king, F, SP. 

10 

0.8 

11 

Players. 

it’ K’ina p! Men «P.....r. t. 

10 

0.7 

11 

Players... 

it! ifvrF pp,,,,.’. M , . 

12 

0.9 

14 

Plavers. 

IT inn F Men .RP 

12 

0.9 

14 

Pyramid. 

King, LT, F, SP......... 

14 

1.1 

13 

P^amid. 

LT.lOO, SP. F. 

13 

1.1 

14 

P^amid*. 

inn F^ RP Men | T . . 

12 

1.1 

12 

Pyramid..... 

NF. King, SP... 

23 

1.5 

15 

Pyramid. 

Ultra-LT, 100. F, SP. 

06 

0.6 

05 

Pyramid*.. 

k^inn F RP FuM FI A 

16 

1.3 

13 

P^amid. 

King. Mer>. F, SP. Full FI A . 

16 

1.3 

14 

P^amid.;. 

ICO, F, SP, Full FLA ... 

17 

1.4 

14 

Pyramid*. 

100, F, Men, SP Full FLA. 

17 

1.4 

14 

Raleigh. 

King, F, SP... . . . 

15 

1.0 

14 

Raleigh. 

inn F RP .. . 

16 

1.0 

16 

Raleigh. 

LT King F SP . ... 

11 

0.9 

13 

Raleigh. 

lt! 100, F, SP. 

12 

0.9 

15 

Raleigh......... 

RFG, NF RP 

25 

1.5 

17 

Richland. 

F, King RP 

17 

1.2 

16 

Richland. 

F- King, SP, 25. 

17 

1.2 

16 

Richland. 

Men, King, F, SP. 

16 

1.0 

16 

Richland. , .. , ,, , 

F, Men, King, SP, 25... 

16 

1.1 

16 

Richland. 

LT. F. King. SP 25. 

12 

0.9 

13 

Richland. 

LT. King, SP, F. 

12 

0.9 

13 

Richland. 

inn, F, SP. . . 

18 

1.3 

17 

RtchlarK). 

100, F, SP, 25. 

18 

1.4 

10 

Richland. 

1T^ inn F RP 

12 

0.9 

14 

Richland. 

LT, mo! P, SP, 25. 

13 

1.0 

14 

Richland*. 

inn, F, RP Men 25 

16 

1.2 

15 

Richland. 

Men, 100, F, SP. .... 

16 

1.1 

16 


inn F Men HP 

11 

0.8 

11 

Ritz . 

inn F, HP 

10 

0.8 

11 

Royale*. 

LT, King, F. SP . 

11 

0.8 

NT 

Royale*... 

LT, King F, Men SP . . . 

11 

0-8 

NT 

Royale*... 

LT, 100, F, SP..... ... 

11 

0.8 

NT 

Royale*... 

LT, 100, F, Men, SP . 

11 

0.8 

NT 

Salem... 

Kmg F. Men SP. ....... 

17 

1.2 

17 

Salem. 

LT,ion, F, Men, SP . 

08 

0.7 

10 

Salem. 

LT, king F, Men ^P 

09 

0.7 

12 

Salem. 

mn F RP Men'. 

16 

1.2 

16 

Salem., 

Sllm-LT, HP, 100 F Men . 

10 

0.7 

10 

Salem...... 

F. King. Men, SP, Ultra .. . 

05 

0.4 

08 

Saiem... 

100, F, SP, Men, Ultra . 

04 

0.4 

07 

Salem.... 

LT, 100, Custom Cma, HP, Men. F. 

11 

0.8 

11 

Saratoga... 

120, F, HP. 

15 

1.2 

15 

Saratoga.. 

120 Men F^ HP 

15 

1.1 

14 

Satin. . 

100, F, SP .. 

11 

0.9 

13 


Men,100, SP .. 

11 

0.9 

14 

Savvy... 

LT, 100, SP, F. 

10 

0.9 

11 
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Tar, Nicotine, and Carbon Monoxide Content of Domestic Cigarettes Sold in 1989— Continued 


Brand name 

Description > 

Tar* 

Nic* 

CO< 

Sawy..-... 

LT, 100, Men, F* SP.... 

10 

0.9 

11 

Savvy. .... 

100, F, SP, uitra-LT.... - 

05 

0.5 

05 

Scot<^ Buy**.. 

King, F, SP. Full... 

15 

1.1 

NT 

Scotch Buy**. 

^00, F, SP, Full.-. 

16 

1.1 

NT 

Scotch Buy**. ... 

King. F, SP, LT... 

11 

0.7 

NT 

Snotoh Buy** . .,... 

1007f, SP, LT-. 

11 

0.8 

NT 

Scotch Buy**...-. 

King, F SP Men LT......... 

10 

0.8 

NT 

Scotch Riiy**_ - 

IOoT f, SP, Men, LT.. 

11 

0.8 

NT 

5?ootrh R^^y** ,, , .,.,. 

100 F SP' Ultra-LT. 

05 

0.5 

NT 

Sfxrtft* Bvy** ,. . 

King F, SP, Ultra-LT. 

05 

0.5 

NT 

Sfyg ThiM.* __ - 

F, ibo, SP.!... 

12 

1.0 

10 

SMThkw* .- 

Men, F, 100, SP.... 

12 

1.1 

10 

. 

F, 100, HP......-. 

12 

1.0 

12 

S#va .-. 

Men, F, 100, HP. 

11 

0.9 

12 

ftpdirtg ... 

Men! f! ion! RP. 

16 

1.4 

18 

Sphog* ... 

Lemon, LT, King, F..... 

09 

0.9 

12 


1 emon^ IT^ King, F, Men, !>P , , . ........ 

09 

0.9 

12 

.... 

lemon! It! IOoTf, sp, ..... 

20 

1.0 

14 

Bnrinn* - . . ... 

Lemon, LT, 100, F, Men, SP..... 

10 

1.0 

14 


F, isn, rp!.!.,.„.!.... 

19 

16 

19 

^ . ... 

Tall... 

Men, 120, F, SP... 

16 

1.6 

17 

TMMyfnn . ..... 

F, R-ing, RP,!_____. 

14 

1.0 

16 

Tafeyton ... 

p! iooTsp......... 

14 

1.0 

17 

Tareyton... 

LT, F, SP.. 

05 

0-4 

06 

Tar»yton . . --. .. 

Long, LT, 100, F, SP..... 

08 

0.7 

09 

Tnumph........... 

Kini F, SP. 

03 

0.3 

04 

Triumph . 

Mery. King. F, SP.......... 

03 

0.4 

04 

Tfkifaph ■ ...... 

100, F, SP... 

05 

0.5 

08 

Tfknph . 

Men, 100, F, SP... 

06 

0.5 

08 

Tnie... 

RP Ring F . 

05 

0.5 

06 


Men, King, F, SP... 

05 

0.5 

06 

Tnie _ . ... ... ...__ _ 

SP, 100, F..... 

06 

0.6 

07 

True... 

Men, 100 , F, SP .... . 

06 

0.6 

07 

Vantage..... 

1O0 F RP.. , ,.„.- 

09 

0.6 

11 

Vantage.,_. 

F, King RP ..-. 

10 

0.7 

13 

Vantage . .. 

Ultra-LT, 100, F, SP... 

05 

0.4 

08 

Vantage .. .. 

Ultra-LT, F, King. SP....:. 

05 

0.4 

07 

Vantage . 

Men F Ring RP .... 

10 

0.7 

12 

Vantage......... , 

Men, 100, F, SP... 

08 

0.6 

13 

Vantage , .. 

100 F, SP, Excel.....;. 

09 

0.7 

09 

Viceroy......... 

King, F, SP... 

17 

1.1 

16 

Viceroy..... 

100, F. SP..... 

16 

1.2 

15 

Viceroy. ... ... 

LT, F, King, SP.-. 

11 

0.9 

13 

Viceroy. . .. . . .,...,. 

lt! f! iooTsp.... 

12 

0.9 

14 

Virginia Slims.-... 

Slim, F, SP, 100..... 

15 

. 1.1 

13 

Virginia Slims..... 

Slim Men 100 F, SP.-. 

15 

1.2 

13 

Virginia Slims..... 

Slim-LT, HP, F, 100.. 

09 

0.7 

10 

Virginia Slims. 

Slim-LT, HP, Men, Men, 100, F.-... 

09 

0,7 

10 

Virginia Slims..... 

Slim-LT. HP, 120 F... 

14 

1.1 

14 

Virginia Slims... 

Slim-LT. HP, Mea 120, F... 

14 

1.1 

13 

Virginia SMms. 

Ultra-LT, 100 F. HP... 

05 

0.5 

05 

Virginia RUms, ... 

Ultra-LT. Men 100 F, H. 

05 

0.4 

05 

Virginia Slims*. ., ,. 

100, F, HP, Super Slim...... 

06 

0.4 

05 

Virginia SliiTLS*. . 

1(X) F Men Supv siifL. 

06 

0.4 

05 

Winston. ...,,, , , 

loo! f! sp!.!..... 

17 

1.1 

19 

Winston...... 

King, F, SP.....-.. 

17 

1.1 

16 

Winston. - .. 

HP. F, King.... 

17 

1.1 

16 

Winston.... ., 

LT, 100, F, SP.... 

11 

0-8 

13 

Winston___ . .. 

LT, F, King, SP.... . . 

10 

0.7 

11 

Winston...... 

LT, 100. P. HP......... 

10 

0-6 

12 

Winston.,..„. 

Ultra-LT, 100 F. SP... 

05 

0.4 

08 

Winston.. 

Uitra-LT, F, King, SP..... 

05 

0.5 

08 

Winston...... 

LT, HP, F, King... 

10 

0.7 

12 







* New brands or brands not widely available in the nfiarlcetplace: data supplied by the company. 

** Private label cigarettes: data supplied by the company. 

<. (less than) below the sensitivity of the testing method. 

* F-FHter NF-Non Filter; MEN-Merrthol; HP-Haixl Pack; SP-Soft Pack; Reg-Regular (70mm); K-King Size (80-85mm); 100 & 120 are in millimeters per cigarette; 
LT-Light; FLA-Flavor; DLX-Deluxe; 10, 25, or 30-Numbor of cigarettes per pack if other than 20. 

2 TAR: Total particulate matter in milligrams per cigarette less nicotine and water. 

B NIC: Total alkaloids reported as milligrams of nicotine per cigarette. 

* CO: Carbon nmnoxide reported in milligrams per cigarette. “NT" entered where CO data was not tested. 

[FR Doc. 91-4583 Filed 2-26-91, 8:45 am] 


BILLING CODE S750-01-M 
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[Docket C~3316] 

Budget Rent A Car Corporation; 
Prohibited Trade Practices, and 
Affirmative Corrective Actions 

AOENCY: Federal Trade Commission. 
ACTION: Consent order. 

summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order prohibits, among other things, 
Budget Rent A Car Corporation 
(“Budget”) from failing to inspect and, if 
appropriate, repair its rental vehicles 
covered by manufacturers* safety recall 
notices within a reasonable period of 
time after receiving such notices. In 
addition, the consent order provides the 
respondent the option, if it chooses not 
to inspect and repair, to disclose to 
prospective renters of affected vehicles, 
prior to the signing of the rental 
agreement, that the vehicles are subject 
to safety recall notices and have not 
been inspected or repaired, and to 
describe to prospective renters the 
defect in question. 

DATES: Complaint and Order issued 
December 27,1990.^ 

FOR FURTHER INFORMATION CONTACT: 

Steven Toporoff, FTC/H-238, 
Washington, DC 20580. (202) 328-3135. 

SUPPLEMENTARY INFORMATION: On 

Tuesday, January 3,1989, there was 
published in the Federal Register, 54 FR 
35, a proposed consent agreement with 
analysis in the Matter of Budget Rent A 
Car Corporation, for the purpose of 
soliciting public comment. Interested 
parties were given sixty (60) days in 
which to submit comments, suggestions 
or objections regarding the proposed 
form of order. 

Comments were filed and considered 
by the Commission. The Commission 
has ordered the issuance of the 
complaint, made its jurisdictional 
findings and entered an order to cease 
and desist in disposition of this 
proceeding. 

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C. 46. 
Interprets or applies sec. 5, 38 Stat. 719, as 
amended; 15 U.S.C, 45. 


* Copies of the Complaint, the Decision and 
Order, and the statements of Commissioner 
Azcuenaga end Commissioner Strenio are available 
from the Commission’s Public Reference Branch. H- 
130,6th Street & Pennsylvania Avenue, NW, 
Washington. DC 20580. 


Donald S. Clark, 

Secretary. 

[FR Doc. 91-4586 Filed 2-25-91; 8:45 am] 
BILLING CODE 675(H)1-M 


[Dkt. C-3322] 

Kaverhiils, et a!.; Prohibited Trade 
Practices, and Affirmative Corrective 
Actions 

AGENCY: Federal Trade Commission. 
ACTION: Consent order. 


SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order prohibits, among other things, a 
California mail order company and its 
owners from making certain 
misrepresentations and unsubstantiated 
health and safety claims, in the sale of 
artificial tanning devices or any other 
device, and from making 
unsubstantiated fuel economy claims, 
with respect to any engine oil additive, 
automobile gasoline additive, or 
automobile retrofit device. In addition, 
respondents would be required to 
distribute a copy of the order to officers, 
employees, and representatives 
involved in sales or advertising. 

dates: Complaint and Order issued 
January 25,1991.^ 

FOR FURTHER INFORMATION CONTACT: 

Joel Winston, FTC/S-4002, Washington, 
DC 20580. (202) 326-3153. 

SUPPLEMENTARY INFORMATION: On 

Wednesday, November 14,1990, there 
was published in the Federal Register, 

55 FR 47536, a proposed consent 
agreement with analysis In the Matter of 
Haverhills, et al., for the purpose of 
soliciting public comment. Interested 
parties were given sixty (60) days in 
which to submit comments, suggestions 
or objections regarding the proposed 
form of order. 

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered an 
order to cease and desist, as set forth in 
the proposed consent agreement, in 
disposition of this proceeding. 


* Copies of the Complaint and the Decision and 
Order are available from the Commission’s Public 
Reference Branch, H-130,6th Street & Pennsylvania 
Avenue, NW., Washington. DC 20560. 


Authority: (Sec. 6,38 Stat. 721; 15 U.S.C. 46. 
Interprets or applies sec. 5, 38 Stat. 719. as 
amended; 15 U.S.C. 45, 52.) 

Donald S. Clark, 

Secretary. 

[FR Doc. 91-4585 Filed 2-28-91; 8:45 am) 
BILLING CODE 675(M)1-M 


[Dkt. 9208] 

Kraft, Inc.; Prohibited Trade Practices 
and Affirmative Corrective Actions 

AGENCY: Federal Trade Commission. 
ACTION: Final order. 

summary: This final order prohibits, 
among other things, a Delaware 
corporation from misrepresenting the 
calcium or any other nutrient content of 
any cheese, substitute cheese, or 
imitation cheese product in the future, 
and prohibits any such absolute or 
comparative nutrient or calcium-content 
claim that is not substantiated by 
competent and reliable scientific 
evidence. 

OATES: Complaint issued June 17,1987 
Final order issued Janury 30,1991.^ 

FOR FURTHER INFORMATION CONTACT: 
Robert Cheek, FTC/S-4002 Washington, 
DC 20580. (202) 326-3045. 

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C. 46. 
Interprets or applies sec. 5, 38 Stat. 719, as 
amended; 15 U.S.C. 45. 52. 

Commissioners: Janet D. Steiger, Chairman, 
Mary L. Azcuenaga, Andrew J. Strenio, Jr., 
Deborah K. Owen, Roscoe B. Starek III. 

Final Order 

This matter has been heard by the 
Commission upon the appeals of 
respondent Kraft, Inc., and complaint 
counsel and upon briefs and oral 
argument in support of and in opposition 
to the appeals. For the reasons stated in 
the accompanying Opinion, the 
Commission has determined to affirm 
the Initial Decision of the 
Administrative Law Judge, except as 
otherwise noted, and enter the following 
Order. Accordingly, 

I 

It is ordered that respondent Kraft, 
Inc., a corporation, its successors and 
assigns, and its officers, agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the advertising, labeling, offering 
for sale, sale or distribution of any 


* Copies of the Complaint. Initial Decision. 
Opinion of the Commission, etc. are available from 
the Commission’s Public Reference Branch, H-130, 
6th Street and Pennsylvania Avenue, NW., 
Washington, DC 20580. 
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product that is a cheese, related cheese 
product, imitation cheese, or substitute 
cheese, in or affecting commerce, as 
“commerce” is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from: 

A. Misrepresenting in any manner, 
directly or by implication, the calcium 
content or amount, or the content or 
amount of any other nutrient of any such 
product; 

B. Misrepresenting in any manner, 
directly or by implication, the 
comparative calcium content or amount, 
or the comparative content or amount of 
any other nutrient of any such product; 

C. Representing in any manner, 
directly or by implication, the calcium 
content or amount, or the content or 
amount of any other nutrient of any such 
product, unless at the time of making 
such representation respondent 
possesses and relies upon competent 
and reliable scientific evidence that 
substantiates the representation. 

Competent and reliable scientific 
evidence” shall mean, for purposes of 
this Order, those tests, analyses, 
research, studies or other evidence 
conducted and evaluated in an objective 
manner by persons qualified to do so, 
using procedures generally accepted by 
others in the profession or science to 
yield accurate and reliable results; or 

D. Representing in any manner, 
directly or by implication, the 
comparative calcium content or amount, 
or the comparative content or amount of 
any other nutrient of any such product, 
unless at the time of making such 
representation respondent possesses 
and relies upon competent and reliable 
scientific evidence that substantiates 
the representation. “Competent and 
reliable scientific evidence” shall mean, 
for purposes of this Order, those tests, 
analyses, research, studies or other 
evidence conducted and evaluated in an 
objective manner by persons qualified 
to do so, using procedures generally 
accepted by others in the profession or 
science to yield accurate and reliable 
results. 

II 

It Is Further Ordered that for three (3) 
years after the last date of 
dissemination of any representation 
concerning any product specified in Part 
I of this Order, respondent, or its 
successors and assigns, shall maintain 
and upon request make available to the 
Federal Trade Commission for 
inspection and copying copies of: 

1. All materials that were relied upon 
by respondent in disseminating such 
representation; and 

2. All test reports, studies, surveys, 
demonstrations or other evidence in its 


possession or control that contradict, 
qualify, or call into question such 
representation. 

III 

It Is Further Ordered that respondent 
shall notify the Commission at least 
thirty (30) days prior to any proposed 
change in the respondent such as 
dissolution, assignment or sale resulting 
in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries, or any other change in 
the corporation which may affect 
compliance obligations arising under 
this Order. 

IV 

It Is Further Ordered that respondent 
shall, within thirty (30) days after this 
Order becomes final, distribute a copy 
of this Order to each of its operating 
divisions, and to all distributors of any 
product manufactured or marketed by 
respondent that is specified in Part I of 
this Order. 

V 


It Is Further Ordered that respondent 
shall, within sixty (60) days after this 
Order becomes final, and at such other 
times as the Commission may require, 
file with the Commission a report, in 
writing, setting forth in detail the 
manner and form in which it has 
complied with this Order. 

By the Commission, Commissioner Starek 
not participating. 

Donald S. Clatk, 

Secretary. 

[FR Doc, 91-4587 Filed 2-26-91; 8:45 am) 
BILUNQ CODE S7S0-01-M 


[Dkt C-3323] 

Miles Inc 4 Prohibited Trade Practices, 
and Affirmative Corrective Actions 

AGENCY: Federal Trade Commission. 
ACTION: Consent order. 


summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order prohibits, among other things, an 
Indiana corporation from making any 
benefit claims relating to the 
consumption of any vitamin or mineral 
supplement, and from making any 
representation concerning the need for, 
or benefit from, consumption of any 
One-A-Day vitamin product, unless 
respondent possesses competent and 
reliable scientific evidence to 
substantiate the representation. 


DATES: Complaint and Order issued 
January 28,1991.^ 

FOR FURTHER INFORMATION CONTACT: 

Brinley H. Williams, Cleveland Regional 
Office, Federal Trade Commission, 668 
Euclid Ave., suite 520-A, Cleveland, OH. 
(216) 522-4210. 

SUPPLEMENTARY INFORMATION: On 

Tuesday, November 6,1990, there was 
published in the Federal Register, 55 FR 
46726, a proposed consent agreement 
with analysis In the Matter of Miles Inc., 
for the purpose of soliciting public 
comment. Interested parties v/ere given 
sixty (60) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of order. 

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered an 
order to cease and desist, as set forth in 
the proposed consent agreement, in 
disposition of this proceeding. 

Authority: Sec. 6. 38 Stat. 721; 15 U.S.C 46. 
Interprets or applies sec. 5, 38 Stat. 719, as 
amended; 15 U.S.C. 45, 52. 

Donald S. Clark, 

Secretary. 

[FR Doc. 91-4584 Filed 2-28-91: 8:45 am] 
BILLING CODE e750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Experiment Protocol Review; 
Evaluating ttie Acceptability of 
Adjustabie Rollover Protective 
Structures; Retrofits for Farm Tractors 

The National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control (CDCj announces the following 
meeting. 

Name: Experiment Protocol Review: 
Evaluating the Acceptability of Adjustable 
Rollover Protective Structures (ROPS) 
Retrofits for Farm Tractors 

Time and Date: 9 a.m.-12 noon, March 14. 
1991. 

Place: Appalachian Laboratory for 
Occupational Safety and Health, room 203. 
NIOSH, CDC, 944 Chestnut Ridge Road, 
Morgantown, West Virginia 26505-2888. 

Status: Open to the public, limited only by 
the space available. 

Purpose: To conduct peer review on a 
protocol for two studies evaluating the 


^ Copies of the Complaint and the Decision and 
Order are available from the Commission’s Public 
Reference Branch. H-130,6th Street & Pennsylvania 
Avenue. NW.. Washington. DC 20580. 
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acceptability to farmers of retrofitting their 
tractors with ROPS and related factors. 
Contact Person for Additional Information: 
John R. Etherton, NIOSH» CDC, 944 Chestnut 
Ridge Road, Mailstop S-lOB, Morgantown, 
West Virginia 26505-2888, telephone 304/291- 
4809 or FTS 923-4809. 

Dated: February 21,1991. 

Elvia Hilyer, 

Associate Director for Policy Coordination^ 
Centers for Disease Control 
[FR Doc. 91-4550 Filed 2-26-91; 8:45 am] 
BILLING CODB 4t60-19-M 


Food and Drug Administration 
[Docket No. 91N-0015j 

Report on a High Temperature 
Migration Study; Availability 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that a research report entitled “High 
Temperature Migration of Indirect Food 
Additives to Foods” is available to the 
public. The purpose of the report is to 
provide different ways to improve 
FDA’s procedures for evaluating 
migration of indirect food additives from 
food packaging. 

ADDRESSES: The research report “High 
Temperature Migration of Indirect Food 
Additives to Foods’* may be ordered 
from National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, 5285 Port Royal Rd., 
Springfield, VA 22161. Orders must 
reference NTIS order number PB 91-127- 
209 and include payment of $31.00 for 
each copy of the document. Payment 
may be made by check, money order, 
charge card (American Express, Visa, or 
Mastercard), or billing arrangements 
made with NTIS. Charge card orders 
must include the charge card account 
number and expiration date. For 
telephone orders or further information 
on placing an order, call NTIS at 703- 
487-4650. “High Temperature Migration 
of Indirect Food Additives to Foods’* is 
available for public examination in the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, between 9 a.m. and 4 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT. 
Gregory M. Cramer, Center for Food 
Safety and Applied Nutrition (HFF-415), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5680. 

SUPPLEMENTARY INFORMATION: 

Polymeric materials used in food 


packaging contain additives that may 
migrate from the packaging to food 
during food contact, A study entitled 
“High Temperature Migration of Indirect 
Food Additives to Food’* was conducted 
under sponsorship of an FDA research 
contract with Arthur D, Little, Inc., of 
Cambridge, MA. The purpose of the 
study was to suggest ways to improve 
FDA’s procedures for evaluating 
migration of indirect food additives from 
food packaging. 

The study investigated the influence 
of food type and composition on 
additive migration during high 
temperature contact Migration testing 
was performed using a newly developed 
test cell (permitting exposure of only 
one side of a polymer) at temperatures 
ranging from 77 "C to 135 ®C with six 
radiolabeled additive-polyolefin resin 
combinations. Forty combinations of 
food/polymer/additive/temperatures 
were tested. A detailed analysis of the 
experimental findings is provided, along 
with recommended approaches for 
validating and extending the findings 
and conclusions to other food-contact 
polymer systems. 

Dated: February 21,1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs, 

[FR Doc. 91-4557 Filed 2-28-91; 8:45 am] 
BIUINQ CODE 4ie(M)1-li 


[Docket No. 84N-9102] 

Cumulative List of Orphan Drug and 
Biological Designations 

agency: Food and Drug Administration, 
HHS. 

ACTION: Notice. 

SUMMARY: By this notice, the Food and 
Drug Administration (FDA) is 
announcing the availability of a 
cumulative list of designated orphan 
drugs and biologies as of December 31, 
1990. FDA has announced the 
availability of previous lists, which are 
brought up-to-date monthly, identifying 
the drugs and biologicals granted 
orphan-drug designation pursuant to 
section 526 of the Federal Food, Drug, 
and Cosmetic Act. 

ADDRESSES: Copies of the list of current 
orphan-drug designations and of any 
future lists are or will be available from 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
room 4-62, 5600 Fishers Lane, Rockville, 
MD 20857, and the National Information 
Center for Orphan Drugs and Rare 
Diseases (NICODARD), P.O. Box 1133, 
Washington, DC 20013-1133. 


FOR FURTHER INFORMATION CONTACT 

National Information Center for Orphan 
Drugs and Rare Diseases (NICODARD), 
P.O. Box 1133, Washington. DC 20018- 
1133,1-800-456-3505. 

SUPPLEMENTARY INFORMATION: FDA*8 

Office of Orphan Products Development 
reviews and takes final action on 
applications submitted by sponsors 
seeking orphan-drug designation under 
section 526 of the Federal Food, Drug, 
and Cosmetic Act (the act) (21 U.S.C. 
360bb). In accordance with this section 
of the act, which requires public 
notification of designations, FDA 
maintains a list of designated orphan 
drugs and biologicals. This list is made 
current on a monthly basis and is 
available upon request from 
NICODARD (contact identified above). 
At the end of each calendar year, the 
agency publishes an up-to-date 
cumulative list of designated orphan 
drugs and biologicals including the 
names of designated compounds, the 
specific disease or condition for which 
the compounds are designated, and the 
sponsors' names and addresses. The 
cumulative list of compounds receiving 
orphan-drug designation through 1988 
was published in the Federal Register of 
April 21,1989 (54 FR 16294). This list is 
available upon request from the Dockets 
Management Branch (address above). 
Those requesting a copy should specify 
the docket number found in brackets in 
the heading of this document. The list 
that is the subject of this notice consists 
of designated orphan drugs and 
biologicals through December 31,1990, 
and, therefore, brings the March 28,1990 
(55 FR 11438) publication up to date. 

The orphan-drug designation of a drug 
or biological applies only to the sponsor 
who requested the designation. Each 
sponsor interested in developing an 
orphan drug or biological must apply for 
orphan-drug designation in order to 
obtain exclusive marketing rights. Any 
request for designation must be received 
by FDA before the submission of a 
marketing application for the proposed 
indication for which designation is 
requested. (See 53 FR 47577, November 
23.1988.) 

The names used in the cumulative list 
for the drug and biological products that 
have not been approved or licensed for 
marketing may not be the established or 
proper names approved by FDA for 
these products if they are eventually 
approved or licensed for marketing. 
Because these products are 
investigational, some may not have been 
reviewed for purposes of assigning the 
most appropriate established proper 
name. 












8206 


Federal Register / Vol. 56, No. 39 / Wednesday, February 27, 1991 / Notices 


Dated: February 21,1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory A ffairs. 

[FR Doc. 91-4558 Filed 2-28-91; 8:45 am] 
BILUNG CODE 4180-01-M 


Health Care Financing Administration 

mu 0938-AE11 

[BPD-«22-FN] 

Medicare Program; Withdrawal of 
Coverage of Extracranial-Intracranial 
Arterial Bypass Surgery for the 
Treatment or Prevention of Stroke 

agency: Health Care Financing 
Administration (HCFA), HHS. 
action: Final notice. 

summary: This notice announces the 
withdrawal of Medicare coverage of 
extracranial-intracranial (EC-IC) 
arterial bypass surgery when used to 
treat or prevent ischemic 
cerebrovascular disease of the carotid 
or middle cerebral arteries. Available 
evidence does not show that this 
surgery is effective. 

EFFECTIVE DATE: This notice is effective 
March 29,1991. 

FOR FURTHER INFORMATION CONTACT: 
Sam Della Vecchia, 301-966-5316. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On April 10,1990, we published a 
notice in the Federal Register (55 FR 
13321) that proposed withdrawal of 
Medicare coverage of EC-IC arterial 
bypass surgery for the treatment or 
prevention of strike. The notice 
explained the recommendations that we 
had received from the Public Health 
Service (PHS) regarding the 
effectiveness of EC-IC arterial bypass 
surgery for the treatment or prevention 
of stroke. The notice provided a 60-day 
public comment period. 

II. Provisions of the Proposed Notice 

In the proposed notice, we stated that 
based on the PHS recommendation of 
August 3,1988, there appears to be no 
probable benefit from EC-IC bypass 
surgery for the treatment or prevention 
of stroke. Therefore, we proposed to 
withdraw Medicare coverage of this 
surgery on the basis that it does not neet 
HCFA’s criteria for effectiveness based 
on section 1862(a)(1)(A) of the Social 
Security Act (the Act) for 
reasonableness and necessity. In 
keeping with our longstanding policy for 
making national coverage decisions, we 
published the proposed notice to 


announce our intention to withdraw 
coverage. 

We proposed to exclude EC-IC 
arterial bypass surgery when used to 
treat: (1) Occlusion or stenosis of the 
inaccessible portion of the internal 
carotid artery presenting with a 
transient ischemic attack (TLA), 
prolonged reversible ischemic 
neurological deficit (PRIND), or 
completed stroke (CS); (2) middle 
cerebral artery stenosis or occlusion 
presenting with TLA, PRIND, or CS; or 
(3) a longstanding complete internal 
carotid occlusion considered inoperable 
by carotid endarterectomy because of 
difnculties in establishing or 
maintaining patency. In short, EC-IC 
surgery for atherosclerotic disease of the 
internal carotid artery or middle 
cerebral arteries (stroke) would no 
longer be covered under Medicare. We 
would withdraw coverage for this 
surgery beginning 30 days after the date 
the final notice is published in the 
Federal Register. Upon publication, we 
would issue instructions to HCFA 
contractors. 

Coverage of EC-IC would continue for 
prevention of an expected vascular 
insufficiency as a result of surgical 
treatment of a giant aneurysm of the 
carotid bifurcation or mid^e cerebral 
artery and of skull based tumors 
involving the internal carotid and 
middle cerebral artery. While the 
provisions of the proposed notice would 
not change any existing Medicare 
regulations, they would affect section 
35-37 of the Coverage Issues Manual. 

III. Discussion of Comments 

We received 10 timely items of 
correspondence in response to the 
proposed notice. Of these, 3 were from 
professional organizations while the 
other 7 were from individual health 
professionals representing various 
health care institutions. The comments 
unanimously opposed Medicare 
withdrawal of coverage of EC-IC 
arterial bypass surgery for the treatment 
or prevention of stroke. A summary of 
those comments follows: 

Comment: Most commenters 
suggested that coverage be allowed for 
various forms of “stroke” prevention or 
treatment. Suggested conditions to be 
considered eligible for coverage include 
cerebral ischemia, cerebrovascular 
occlusive disease, fluctuating ischemic 
neurological deficits, impairment of 
blood flow in association with 
progressive or frequent recurrent stroke- 
type symptoms, poor cerebral perfusion, 
transient ischemic attacks, and chronic 
cerebral ischemia secondary to major 
cerebral artery occlusive disease. 


Response: The commenters did not 
submit data or provide convincing 
arguments that would support altering 
our proposal to withdraw coverage of 
EC-IC arterial bypass surgery for the 
treatment or prevention of strokes. 
Although one commenter submitted an 
article to support continued coverage of 
EC-IC for strokes, we were not 
persuaded that the one patient studied 
and the inconclusive findings were 
sufficient to change our noncoverage 
position. 

Comment: The majority of 
commenters suggested that coverage be 
allowed under an individual 
consideration basis for a distinct 
subgroup of patients who have failed 
maximal medical management or have 
Moya-moya disease. 

Response: The basis for withdrawing 
Medicare coverage of EC-IC surgery in 
the treatment or prevention of strokes is 
the recommendation of PHS, which 
carefully assessed the evidence. PHS, 
recognizing the controversy over the 
National Institutes of Health (NIH) 
supported clinical trial reported in the 
New England Journal of Medicine 
(NEJM) on November 5,1985, 
nevertheless believes that EC-IC 
surgery for the treatment or prevention 
of stroke is ineffective. PHS made it 
clear, however, that its recommendation 
applied only to ischemic 
cerebrovascular disease of the carotid 
or middle cerebral arteries and NOT to 
other indications. While it is true that 
Moya-moya disease, an abnormality of 
the internal carotid artery, was not 
specifically addressed in the 1985 
clinical trial reported in the NEJM, the 
reason for performing EC-IC surgery in 
the presence of this condition is, in fact, 
to prevent a stroke from occurring. 
Therefore, EC-IC surgery will not be 
covered in that circumstance. Medicare 
payment may only be exteneded to 
those items and services that are 
determined to be “reasonable and 
necessary” for the treatment of an 
illness or injury. There is no evidence 
that EC-IC surgery is beneficial for most 
patients; in fact, NIH noted that the 
clinical trial identified a subgroup of 
patients in which the procedure is 
harmful. Therefore, we cannot consider 
the procedure reasonable and necessry. 

Comment- One commenter cited 
personal experience to support the 
conclusion that for most patients, EC-IC 
does not reduce the risk of stroke 
enough to warrant its continued use. 
Nevertheless, this commenter went on to 
endorse continued coverage for the 
procedure for those patients 
unresponsive to maximal medical 
management. 
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Response: As stated previously, there 
appears to be no evidence to support the 
effectiveness of EC-IC surgery in the 
treatment of stroke. The fact ^at the 
patient is unresponsive to other 
procedures does not lend any weight to 
the position that EC-IC is a reasonable 
and necessary procedure for the 
treatment of stroke. 

Comment: Several commenters 
criticized the international randomized 
multi-center trial reported in 1985 that 
served as the basis for the PHS 
recommendation. The commenters 
believe the trial was too limited in its 
patient selection. 

Response: PHS was cognizant of the 
debate over the validity of the multi- 
center trial and took this controversy 
into consideration in making its 
recommendation. The PHS 
recommendation expressed concerns 
within the medical community that some 
segments of the patient population were 
excluded from the study. Nonetheless, 
PHS believes the study was adequate 
and the evidence demonstrates that the 
procedure is ineffective. In none of the 
subcategories of patients believed to be 
most likely to benefit from bypass 
surgery (for example, frequent ischemic 
events) ^d the surgical patients have 
outcomes superior to those of 
nonoperated patients. Moreover, 
substantive evidence that there exists a 
group of patients in whom EC-IC bypass 
surgery reduces the frequency of stroke 
in operated patients compared to those 
managed by medical means has not 
been provided since the study results 
were published. 

rv. Provisions of this Final Notice 

There are no additional data or study 
results available since the time PHS 
conducted its last assessment of the 
effectiveness of EC-IC surgery to 
support altering our noncoverage 
proposal. We do not consider 
unsupported, undocumented 
testimonials about the benefits of EC-4C 
surgery appropriate considerations in 
making Medicare coverage decisions. 
For these reasons we accept the 
recommendation provided by PHS, and 
we are withdrawing Medicare coverage 
of EC-IC arterial b3rpass surgery in the 
treatment or prevention of strokes. 
Should future clinical trials or studies 
demonstrate that the surgery is effective 
for these purposes, we will re-evaluate 
this policy. 

We will exclude EC-IC arterial 
bypass surgery when used to treat the 
following previously covered conditions: 
(1) Occlusion or stenosis of the 
inaccessible portion of the internal 
carotid artery presenting with a 
transient ischemic attach (TIA), 


prolonged reversible ischemic 
neurological deficit (PRIND), or 
completed stroke (CS); (2) middle 
cerebral artery stenosis or occlusion 
presenting with TIA, PRIND, or CS; or 
(3) a longstanding complete internal 
carotid occlusion considered inoperable 
by carotid endarterectomy because of 
difficulties in establishing or 
maintaining patency. In short, EC-4C 
surgery for atherosclerotic disease of the 
internal carotid artery or middle 
cerebral arteries (stroke) will no longer 
be covered under Medicare. 

Coverage of EC-IC arterial bypass 
surgery will continue for prevention of 
an expected vascular insufficiency as a 
result of surgical treatment of a giant 
aneurysm of the carotid bifurcation or 
middle cerebral artery and of skull 
based tumors involving the internal 
carotid and middle cerebral artery. 

While the provisions of this notice will 
not change any existing Medicare 
regulations, they will affect section 35- 
37 of the Coverage Issues Manual. We 
will issue instructions to HCFA 
contractors via the Coverage Issues 
Manual. 

Coverage of EC-IC arterial bypass 
surgery for conditions not specificially 
addressed here will continue to be 
handled at the individual carrier’s 
discretion. 

V. Regulatory Impact Statement 

A, Executive Order 12291 

Executive Order 12291 (E.0.12291) 
requires us to prepare and publish a 
regulatory impact analysis for any final 
notice that meets one of the E.O. criteria 
for a “major rule", that is, that would be 
likely to result in: 

• An annual effect on the economy of 
$100 million or more; 

• A major increase in costs or prices 
for consiuners, individual industries, - 
Federal, State, or local government 
agencies, or geographic regions; or 

• Significant adverse effects on 
competition, employment, investment 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with Foreign- 
based enterprises in domestic or export 
markets. 

This notice does not meet the $100 
million criterion nor do we believe that 
it meets the other E.0.12291 criteria. 
Therefore, this final notice is not a major 
rule under E.0.12291, and a regulatory 
impact analysis is not required. 

B. Regulatory Flexibility Act 

We generally prepare a regulatory 
flexibility analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 


the Secretary certifies that a final notice 
will not have a significant economic 
impact on a substantial number of small 
entities. For purposes of the RFA, all 
physicians are treated as small entities. 
States and individuals are not 
considered small entities. 

In 1983, according to HCFA’s Part B 
Medicare Annual Data system (BMAD), 
Medicare paid for 92 surgical procedures 
for EC-IC arterial bypass surgery for the 
treatment or prevention of stroke at a 
median charge of $2,288 for the 
physician’s surgical service. In its July 
1988 report entitled “Medicare Coverage 
of Extracranial-Intracranial Arterial 
Bypass Surgery” (Report #A-09-87- 
00005), the OIG states that the 790 
surgeries performed in calendar year 
1985 cost Medicare an estimated $10.7 
million. This estimate included the 
allowed charges of surgeons, 
anesthetists, and assistant surgeons, as 
well as hospitalization charges. 

Although only a small number of 
procedures are performed annually, we 
realize that there may be a few 
physicians who perform the majority of 
these procedures and who may be 
substantially affected by the withdrawal 
of Medicare coverage. However, a 
significant number of physicians will not 
be affected by this final notice. For these 
reasons, we have determined and the 
Secretary certifies, that this final notice 
will not meet RFA criteria and that we 
are not preparing a regulatory flexibility 
analysis. 

Additionally, section il02{b) of the 
Act requires the Secretary to prepare a 
regulatory impact analysis if a final 
notice may have a significant impact on 
the operations of a substantial number 
of small rural hospitals. This analysis 
must conform to the provisions of 
section 604 of the RFA, For purposes of 
section 1102(b) of the Act, we deffne a 
small rural hospital as a hospital with 
fewer than 50 beds located outside of a 
Metropolitan Statistical Area. 

We are not preparing a rural hospital 
impact statement since we have 
determined and the Secretary certifies 
that this final notice will not have a 
significant economic impact on the 
operations of a substantia] number of 
small rural hospitals. 

VL Collection of Information 
Requirements 

This notice contains no information 
collection requirements. Consequently, 
this notice need not be reviewed by the 
Office of Management and Budget under 
the authority of the Paperwork: 

Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 
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(Authority: Section 1862(a) of the Social 
Security Act (42 U.S.C. 1395y(a)). 

(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare Hospital 
Insurance and No. 13,774, Supplementary 
Medical Insurance) 

Dated: September 26,1990. 

Gail R. Wilensky, 

Administrator, Health Care Financing 
A dministration. 

Approved: January 24,1991. 

Louis W. Sullivan, 

Secretary. 

[FR. Doc. 91-4602 Filed 2-26-91; 8:45 am] 
BILLING CODE 


[OACT-035-N] 

BIN 0938-AE67 

Medicare Program; Monthly Actuarial 
Rates and Monthly Supplementary 
Medical Insurance Premium Rates 
Beginning January 1,1991 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
action: Notice. 

summary: As required by section 1839 
of the Social Security Act, this notice 
announces the monthly actuarial rates 
for aged (age 65 or over) and disabled 
(under age 65) enrollees in the Medicare 
Supplementary Medical Insurance (SMI) 
program for calendar year 1991. It also 
announces the monthly SMI premium 
rate to be paid by all enrollees during 
calendar year 1991. The monthly 
actuarial rates for 1991 are $62.60 for 
aged enrollees and $56.00 for disabled 
enrollees. The monthly SMI premium 
rate for 1991 is $29.90. 

EFFECTIVE DATE: January 1,1991. 

FOR FURTHER INFORMATION CONTACT: 
Carter S. Warfield (301) 966-6396. 
SUPPLEMENTARY INFORMATION: 

1 . Background 

The Medicare Supplementary Medical 
Insurance (SMI) program is the 
voluntary Medicare Part B program that 
pays all or part of the costs for 
physicians* services, outpatient hospital 
services, home health services, services 
furnished by rural health clinics, 
ambulatory surgical centers, and 
comprehensive outpatient rehabilitation 
facilities, and certain other medical and 
health services not covered by hospital 
insurance (Medicare Part A). The SMI 
program Is available to individuals who 
are entitled to hospital insurance and to 
W.S. residents who have attained age 65 
and are citizens, or aliens who were 
lawfully admitted for permanent 
residence and have resided in the 
United States for five consecutive years. 


This program requires enrollment and 
payment of monthly premiums, as 
provided in 42 CFR part 407, Subpart B, 
and Part 408, respectively. The 
difference between the premiums paid 
by all enrollees and total incurred costs 
is met from the general revenues of the 
Federal government. 

The Secretary of Health and Human 
Services is required by section 1839 of 
the Social Security Act (the Act) to issue 
two annual notices relating to the SMI 
program. 

One notice announces two amounts 
that, according to actuarial estimates, 
will equal respectively, one-half the 
expected average monthly cost of SMI 
for each aged enrollee (age 65 or over) 
and one-half the expected average 
monthly cost of SMI for each disabled 
enrollee (under age 65) during the 
calendar year beginning the following 
January. These amounts are called 
‘‘monthly actuarial rates.’* 

The second notice announces the 
monthly SMI premium rate to be paid by 
aged and disabled enrollees for the 
calendar year beginning the following 
January. (Although the costs to the 
program per disabled enrollee are 
different than for the aged, the law 
provides that they pay the same 
premium amount.) Beginning with the 
passage of section 203 of the Social 
Security Amendments of 1972 (Pub. L 
92-603, enacted on October 30,1972), 
and until the passage of section 124 of 
the Tax Equity and Fiscal Responsibility 
Act of 1982 (Pub. L. 97-248, enacted on 
September 3,1982), the premium rate 
was limited to the lesser of the actuarial 
rate for aged enrollees, or the current 
monthly premium rate increased by the 
same percentage as the most recent 
general increase in monthly title II 
Social Security benefits. 

Section 124 of Public Law 97-248 
changed the premium basis to 25 percent 
of program costs. Section 606 of the 
social Security Amendments of 1983 
(Pub. L 98-21, enacted on April 20, 

1983), section 2302 of the Deficit 
Reduction Act of 1984 (Pub. L 98-369, 
enacted on July 18,1984), section 9313 of 
the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (Pub. L. 99- 
272, enacted on April 7,1986), section 
4080 of the Omnibus Budget 
Reconciliation Act of 1987 (Pub. L. 100- 
203, enacted on December 22,1987), and 
section 6301 of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 100- 
239, enacted on December 19,1989) 
extended through 1990 the provision that 
the premium be based on 50 percent of 
the actuarial rates for aged enrollees. 
This extension will expire at the end of 
1990. 


The premium rate for calendar year 
1991 is legislated by section 
1839(e)(l)(B)(i) as added by section 4301 
of the Omnibus Budget Reconciliation 
Act of 1990 (Pub, L, 101-508, enacted on 
November 5,1990). The premium rate is 
$29.90. 

A further provision affecting the 
calculation of the SMI premium is 
section 1839(f) of the Act as amended by 
section 211 of the Medicare Catastrophic 
Coverage Act of 1988 (Pub. L 100-360, 
enacted on July 1,1988). (The Medicare 
Catastrophic Coverage Repeal Act of 
1989 (Pub. L. 101-234, enacted on 
December 13,1989) did not repeal the 
revisions to section 1839(f) made by Pub. 
L. 100-360.) Section 1839(f) now provides 
that if an individual is entitled to 
benefits under section 202 or 223 of the 
Act (the Old-Age and Survivors 
Insurance Benefit and the Disability 
Insurance Benefit, respectively) and has 
the SMI premiums deducted from these 
benefit payments, the total premium 
increase will be reduced to avoid 
causing a decrease in the individual’s 
net monthly payment. This occurs if the 
increase in the individuars Social 
Security benefit due to the cost-of-living 
adjustment under section 215(i) of the 
Act is less than the increase in the 
premium. Specifically, the reduction in 
the premium amount applies if the 
individual is entitled to benefits under 
section 202 or 203 of the Act for 
November and December of a particular 
year and the individual’s SMI premiums 
for December and the following January 
are deducted from the respective 
month’s section 202 or 223 benefits. (A 
check for benefits under section 202 or 
223 is received in the month following 
the month for which the benefits are 
due. The SMI premium that is deducted 
from a particular check is the SMI 
payment for the month in which the 
check is received. Therefore, a benefit 
check for November is not received until 
December and has the December’s SMI 
premium deducted from it.) (This 
change, in effect, perpetuates former 
amendments that prohibited SMI 
premium increases from reducing an 
individual’s benefits in years in which 
the dollar amount of the individual’s 
cost-of-living increase in benefits was 
not at least as great as the dollar 
amount of the individual’s SMI premium 
increase.) 

Generally, if a beneficiary qualifies 
for this protection (in order to qualify, a 
beneficiary must have been in a current 
payment status for November and 
December of the previous year), the 
reduced premium for the individual for 
that January and for each of the 
succeeding 11 months for which he or 
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she is entitled to benefits under section 
202 or 223 of the Act is the greater of the 
following: 

(1) The monthly premium for January 
reduced as necessary to make the 
December monthly benefits, after the 
deduction of the SMI premium for 
January, at least equal to the preceding 
November’s monthly benefits after the 
deduction of the SMI premium for 
December; or 

(2) The monthly premium for that 
individual for that December. 

In determining the premium 
limitations under section 1839(f) of the 
Act, the monthly benefits to which an 
individual is entitled under section 202 
or 223 do not include retroactive 
adjustments or payments and 
deductions on account of work. Also, 
once the monthly premium amount has 
been established under section 1839(f) of 
the Act, it will not be changed during the 
calendar year even if there are 
retroactive adjustments or payments 
and deductions on account of work that 
apply to the individual’s monthly 
benefits. 

Individuals who have enrolled in the 
SMI program late or have reenrolled 
after the termination of a coverage 
period are subject to an increased 
premium under section 1839(b) of the 
Act. That increase is a percentage of the 
premium and would be based on the 
new premium rate before any reductions 
under 1839(f) are made or any rounding 
off under section 1839(f)(6) of the Act 
are made. 

For calendar year 1991, the monthly 
actuarial rates and the monthy premium 
rate are indicated below. 


II. Notice of Monthly Actuarial Rates 

As required by sections 1839(a)(1) and 
(4) of the Act, I have determined that the 
monthly actuarial rates applicable for 
calendar year 1991 are $62.60 for 
enrollees age 65 and over, and $56.00 for 
disabled enrollees under age 65. The 
accompanying statement (section IV.) 
gives the actuarial assumptions and 
bases from which these rates are 
derived. 

III. Notice of Monthly Premiiun Rate 

As required by sections 1839(a)(3), 
(e)(l)(B){i) and (f) of the Act, I have 
determined that the monthly premium 
amount will be $29.90 during calendar 
year 1991. However, for an individual 
whose monthly premium is deducted 
from his or her monthly Social Security 
benefit under sections 1840(a)(1) or 
1840(b)(1) of the Act, the premium will 
remain at $28.60 if monthly Social 
Security benefits are not increased for 
1991. Also, if an individual’s cost-of- 
living increase for 1991 to his or her 
monthly Social Security benefit is not as 
much as his or her increase in Part B 
premiums, the individual’s Social 
Security benefits will not be decreased 
below his or her level of benefits for 
December 1990. 

A new enrollee and any individual 
who does not have the monthly premium 
deducted from his or her monAly Social 
Security benefit under section 1840(a)(1) 
or 1840(b)(1) of the Act will be required 
to pay the new premium amount 
regardless of whether monthly Social 
Security benefits are increased, or the 
individual’s cost-of-living increase for 
1991 is less than his or her increase in 
Part B premiums. 


IV. Statement of Actuarial Assumptions 
and Bases Employed in Determining the 
Monthly Actuarial Rates and the 
Monthly Premium Rate for the 
Supplementary Medical Insurance 
Program Beginning January 1991 

A. Actuarial Status of the 
Supplemer}tary Medical Insurance Trust 
Fund 

Under the law. the starting point for 
determining the monthly premium is the 
amount that would be necessary to 
finance the SMI program on an incurred 
basis; that is, the amount of income that 
would be sufficient to pay for services 
furnished during that year (including 
associated administrative costs) even 
though payment for some of these 
services will not be made imtil after the 
close of the year. The portion of income 
required to cover benefits not paid until 
after the close of the calendar year is 
added to the trust fund and used when 
needed. 

The rates are established 
prospectively and are therefore subject 
to projection error. Additionally, 
legislation enacted after the financing 
has been established, but effective for 
the periods for which the financing has 
been set, may affect program costs. As a 
result, the income to the program may 
not equal incurred costs. Therefore, trust 
fund assets should be maintained at a 
level that is adequate to cover a 
moderate degree of variation between 
actual and projected costs in addition to 
the amount of incurred but unpaid 
expenses. Table 1 summarizes the 
estimated actuarial status of the trust 
fund as of the end of the financing 
period for 1989 through 1990. 


Table 1,—Estimated Actuarial Status of the SMI Trust Fund as of the End of the Financing Periods, Jan. 1, 1989-Dec. 

31.1990 

[in millions of dollars] 


Financing period ending 

Assets 

Liabilities 

Assets less 
liabilities 

Dec. 31. 1939. 

$13,541 

$13,499 

$4,566 

$4,994 

$8,975 

$8,505 

Dec. 31, 1990. 



B. Monthly Actuarial Rate for Enrollees 
Age 65 and Older 

The monthly actuarial rate is one-half 
of the monthly projected cost of benefits 
and administrative expenses for each 
enrollee age 65 and older, adjusted to 
allow for interest earnings on assets in 
the trust fund and a contingency margin. 
The contingency margin is an amount 
appropriate to provide for a moderate 
degree of variation between actual and 


projected costs and to amortize 
unfunded liabilities. 

The monthly actuarial rates for 
enrollees age 65 and older for calendar 
year 1991 was determined by projecting 
per-enrollee cost for the 12-month 
periods ending June 30,1991 and June 30, 
1992, by type of service. Although the 
actuarial rates are now applicable for 
calendar years, projections of per- 
enrollee costs were determined on a July 
to June period, consistent with the July 


annual fee screen update used for 
benefits prior to the passage of section 
2306(b) of Public Law 98-369. The values 
for the 12-month period ending June 30, 
1988, were established from program 
data. Subsequent periods were projected 
using a combination of program data 
and data from external sources. The 
projection factors used are shown in 
Table 2. Those per-enrollee values are 
then adjusted to apply to a calendar 
year period. The projected values for 
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financing periods from January 1,1988, 
through December 31,1991, are shown in 
Table 3. 

The projected monthly rate required 
to pay for one*half of the total of 
benefits and administrative costs for 
enrollees age 65 and over for calendar 
year 1991 is $64.70, The monthly 
actuarial rate of $62.60 provides an 
adjustment of —$1.46 for interest 
earnings and —$0.70 for a contingency 
margin. Based on current estimates, it 
appears that the assets are more than 
sufficient to cover the amount of 
incurred but unpaid expenses and to 
provide for a moderate degree of 
projection error. Thus, a negative 
contingency margin is needed to reduce 
assets toward a more appropriate level. 

An appropriate level for assets 
depends on numerous factors. The most 
important of these factors are: (1) The 
difference from prior years in the actual 
performance of the program and 
estimates made at the time financing 
was established and (2) the expected 
relationship between incurred and cash 
expenditures. Ongoing analysis is made 
of the former as the trends in the 
differences vary over time. 

C. Monthly Actuarial Rate for Disabled 
Enrollees 

Disabled enrollees are those persons 
enrolled in SMI because of entitlement 
(before age 65) to disability benefits for 
more than 24 months or because of 
entitlement to Medicare under the end- 
stage renal disease program. Projected 
monthly costs for disabled enrollees 
(other than those suffering from end- 
stage renal disease) are prepared in a 
fashion exactly parallel to projection for 
the aged, using appropriate actuarial 
assumptions (see Table 2). Costs for the 
end-stage renal disease program are 
projected differently because of the 
complex demographic problems 
involved. The combined results for all 
disabled enrollees are shown in Table 4. 

The projected monthly rate required 
to pay for one-half of the total of 


benefits and administrative costs for 
disabled enrollees for calendar year 
1991 is $71.10. The monthly actuarial 
rate of $56.00 provides an adjustment of 
—$3.08 for interest earnings and a 
—$12.02 for a contingency margin. 

Based on current estimates, it appears 
that assets are more than sufficient to 
cover the amount of incurred but unpaid 
expenses and to provide for a moderate 
degree of variation between actual and 
projected costs. Thus, a negative 
contingency margin is needed to reduce 
assets to more appropriate levels. 

D. Sensitivity Testing ^ 

Several factors contribute to 
uncertainty about future trends in 
medical care costs. In view of this, it 
seems appropriate to test the adequacy 
of the rates announced here using 
alternative assumptions. The most 
unpredictable factors that contribute 
significantly to future costs are 
outpatient hospital costs, physician 
residual (as defined in Table 2), and 
increases in physician fees as 
constrained by the program’s reasonable 
charge screens and economic index. 

Two alternative sets of assumptions and 
the results of those assumptions are 
shown in Table 5. One set represents 
increases that are lower and is, 
therefore, more optimistic than the 
current estimate. The other set 
represents increases that are higher and 
is, therefore, more pessimistic than the 
current version. The values for the 
alternative assumptions were 
determined from a study on the average 
historical variation between actual and 
projected increases in the respective 
increase factors. All assumptions now 
shown in Table 5 are tlie same as in 
Table 2. 

Table 5 indicates that, under the 
assumptions used in preparing this 
report, the monthly actuarial rates will 
result in an excess of assets over 
liabilities of $6,623 million by the end of 
December 1991. This amounts to 11.2 
percent of the estimated total incurred 


expenditures for the following year. 
Assumptions which are somewhat more 
pessimistic (and, therefore, test the 
adequacy of the assets to accommodate 
projection errors) produce a deficit of 
$3,199 million by the end of December 
1991, which amounts of 4.8 percent of 
the estimated total incurred 
expenditures for the following year. 
Under these more pessimistic 
assumptions, assets will be insufficient 
to cover outstanding liabilities. 

However, the cash balances in the trust 
fund should remain positive, allowing 
claims to be paid. Under fairly 
optimistic assumptions, the monthly 
actuarial rates will result in a surplus of 
$15,878 million by the end of December, 
1991, which amounts to 29.9 percent of 
the estimated total incurred 
expenditures for the following year. 

E, Premium Rate 

Section 4301 of Public Law 101-508 
added section 1839(e)(l)(B)(i) to the Act, 
which provides that the monthly 
premium rate for 1991, for both aged and 
disabled enrollees, is $29.90. 

V. Cost to Beneficiaries 

The monthly SMI premium rate of 
$29.90 for all enrollees during calendar 
year 1991 is a 4.5 percent higher than the 
$28.60 monthly premium amount for the 
previous financing period. The 
estimated cost of this increase over the 
current premium to the approximately 33 ) 
million SMI enrollees will be about $512 
million for calendar year 1991. 

VI. Regulatory Impact Statement 

This notice merely announces 
amounts required by section 1839 of the 
Social Security Act, This notice is not a 
proposed rule or a final rule issued after 
a proposal, and does not alter any 
regulations. Therefore, we have 
determined, and the Secretary certifies, 
that no analyses are required under 
Executive Order 12291, the Regulatory 
Flexibility Act (5 U.S.C. 601 through 
612), or section 1102(b) of the Act. 


Table 2.—Projection Factors^. 12-Month Periods Ending June 30, of 1988-1992 


[In percent] 


12-nf>onth period ending June 30 

Physicians' services 

Outpatient 

hospital 

services 

Home 
health 
agency 
services * 

Group 

practice 

prepayment 

plans 

Independ¬ 
ent lab 
services 

Fees * 

Residual • 

Aged: 







1988... 

2.4 

7.0 

12.6 

56.1 

45.4 

18.2 

1989„.. .. 

1.3 

64 

11.0 

1.7 

16.3 

14.5 


0.7 

11-0 

15.2 

10.9 

15.0 

19-9 

1991....... 

2.5 

8.5 

12.8 

G.5 

11.6 

20.1 

1992. 

3.4 

8.2 

12.9 

8.9 

15.0 

20.5 

Disabled: 







1908..... .. 

2 4 

1.4 

17.2 

0.0 

41.9 

9.3 

1909... 

1.3 

3.0 

4.3 

0.0 

14.6 

7.5 

1990. 

0.7 

9.4 

12.0 

0.0 

15.0 

15.2 
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Table 2.—Projection Factors*, 12-Month Periods Ending June 30. of 1988-1992— Continued 

[In percent] 




Physicians' services 

Outpatient 

hospital 

services 

Home 
health 
agency 
services ^ 

Group 

practice 

prepayment 

plans 

Independ¬ 


12‘month period ending June 30 

Fees* 

Residual * 

ent lab 
services 

1991. ,, , 

2.5 

6.6 

12.5 

0.0 

12.3 

15.4 

1999 

3.4 

6.6 

12.3 

0.0 

15.1 

14.4 



' All values are per enroliee. 

* As recognized for payment under the program. 

* Increase in the number of services received per enroliee and greater relative use of more expensive services. 

^ Since July 1. 1981, home health agency services have been almost exclusively provided by the Medicare hospital insurance (HI) program. However, for those 
SMI enrollees not entitled to HI, the coverage of these services is provided by the SMI program. Since all SMI disabled enrollees are entitled to HI, their coverage of 
these services Is provided by the HI program. 


Table 3.—Derivation of Monthly Actuarial Rate for Enrollees Age 65 and Over Financing Periods Ending December 

31,1988 Through December 31,1991 



Financing periods 

CY1988 

CY1989 

CY 1990 

CY 1991 

Covered services (at level recognized): 

Physicians’ reasonable charges. 

Outpatient hospital and other institutions........... 

Home health agencies......... 

Group practice prepayment plans. 

independent tah... ... 

$41.94 

10.84 

0.06 

3.60 

1.41 

$46.09 

12.27 

0.07 

4.40 

1.65 

$51.40 

13.98 

0.08 

4.98 

1.99 

$57.37 

15.78 

0.08 

5.64 

2.39 

Total services.... 

Cost-sharing: 

Deductible..... 

Coinsurance....... 

FY 1991 Sequester. 

Total benefits....... 

Administrative expenses....... 

$58.05 

-2.71 

-10.83 

0.00 

$64.48 

-2.72 

-12.20 

0.00 

$72.43 

-2.72 

-13.80 

0.00 

$81.26 

-2.68 

-15.15 

-0.61 

$44.51 

1.70 

$49.56 

1.98 

$55-91 

1.85 

$62.82 

1.94 

Incurred expenditures..... 

$46.21 

$51.54 

$57.76 

$64.76 

Value of interest.......... _ 

-0.55 

-1.09 

-1.55 

-1.46 

Contingent margin for projection error and to amortize the surplus or deficit..... 

3.94 

5.35 

0.99 

-0.70 

Monthly actuarial rate. 

$49.60 

$55.80 

$57.20 

$62.60 


Table 4.—Derivation of Monthly Actuarial Rate for Disabled Enrollees Financing Periods Ending December 1,1988 

Through December 31,1991 



Financing periods 


CY 1988 

CY 1939 

CY 1090 

CY 1991 

Covered service (at level recognized): 





Physicians' reasonable charges. 

$42.24 

$45.35 

$49.83 

$54.74 

Outpatient hospital aiKl other institutions..... 

24.36 

25.89 

28.16 

30.57 

Home health agencies...... 

0.00 

0.00 

0.00 

0.00 

Group practice prepayment plans... 

1.31 

1.50 

1.70 

1.93 

Independent lab. 

1.29 

1.42 

1.64 

1.86 

Total services... 

$69.19 

$74.16 

$81.33 

$89.10 

Cost-sharing: 





Deductible... 

—2.42 

-2.43 

-2.44 

-2.45 

Coninsurance... 

-13.19 

-14.28 

-15.73 

-16.95 

FY 1991 Sequester.. , , , ,,,,. , 

0.00 

0.00 

0.00 

-0.86 

Total benefits. 

$53.58 

$67.45 

$63.18 

$69.02 

Administrative expenses. 

1.92 

2.13 

2.15 

2.08 

Incurred expenditures... 

$55.50 

$59.58 

$65.31 

$71.10 

Value of interest........ 

—7.12 

-6.60 

-4.92 

-3.08 

Contingency margin for projection error and to amortize the surplus or deficit. 

0.22 

-18.68 

-16.29 

-12.02 

Monthly actuarial rate... 

$46.60 

$34.30 

$44.10 

$56.00 
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Table 5.— Actuarial Status of the SMI Trust Fund Under three Sets of Assumptions of Financing Periods Through 

Dec. 31,1991 



This projection 12-month period 
ending June 30, 

Low cost! 
perioc! 

3rojectlon—12-month 
ending June 30, 

High cost projection—12-month 
period ending June 30, 


1990 

1991 

1992 

1990 

1991 

1992 

1990 

1991 

1992 

Projection factors (in percent): 

Physician fees ^ 

0.7 

2.5 

3.4 

-0,1 

1.5 

1.6 

1.5 

3.5 

5.2 

. 

Disabled. 

0,7 

2.5 

3.4 

-0.1 

1.5 

1.6 

1.5 

3.4 

5.2 

Utilization of physician services * 

Aged. 

11.0 

8.5 

8.2 

9.5 

4.6 

4.3 

12.5 

12.3 

12.1 

Disabled. 

9.4 

6.6 

6.6 

6.7 

3.3 

4.3 

12.1 

10.0 

8.8 

Outpatient hospital services per enroltees 

Aged... 

15.2 

12.8 

12.9 

10.7 

10.1 

8.6 

19.7 

15.5 

17.2 

Disabled. 

12.0 

12.5 

12.3 

5.8 

5.9 

9.4 

18.2 

19.1 

15.1 



As of Dec. 31, 

As of Dec. 31, 

As of Dec. 31, 


1989 

1990 

1991 

1989 

1990 

1991 

1989 

1990 

1991 

Actuarial status (ih millions): 

Assets. 

$13,541 

$13,499 

$12,739 

$13,541 

$15,869 

$19,992 

$13,541 

$11,005 

$4,798 

Liabilities.—... 

4,568 

4,994 

6,116 

3,259 

3,495 

4,314 

6,893 

6,529 

7,997 

Assets less liabilities. 

$8,975 

$8,505 

$6,623 

$10,282 

$12,374 

$15,678 

$7,648 

$4,476 

-$3,199 

Ratio of assets less liabilities to expenditures (in 
percent) ^ . 

19.7 

16.4 

11.2 

23.9 

26.2 

29.9 

15.9 

7.8 

-4.8 


* As recogntzGd for payment under the program. 

* Increase In the number of services received per enrollee and greater relative use of more expensive services. 

® Ratio of assets less liabilities at the end of the year to total incurred expenditures during the following year, expressed as a percent 


authority: Section 1839 of the Social 
Security Act; 42 U.S.C. 1395r. 

(Catalog of Federal Domestic Assistance 
Program No. 13.774, Medicare— 
Supplementary Medical Insurance). 

EDITORIAL NOTE: This document was 
received by the Office of the Federal Register 
on February 22,1991. 

Dated: September 24,1990. 

Gall R. Wilensky, 

Administrator, Health Care Financing 
Administration. 

Approved: September 27,1990. 

Louis W. Sullivan, 

Secretary. 

[FR Doc. 91-4601 Filed 2-26-91; 8:45 am] 
BILLING OFRCC 4120-01-11 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

[Docket No. N-91-1917; FR-2934-N-14) 

Stewart B. McKinney Homeless 
Assistance Act—Title V 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Notice. 

summary: Title V of the Stewart B. 


McKinney Homelsss Assistance Act 
was amended to require that HUD, 

HHS, and GSA promulgate a regulation 
implementing title V no later than ninety 
days after the date of enactment of the 
amendments. Because the amendments 
were signed into a law by President 
Bush on November 29,1990, the 
regulation was due to be published on 
February 27,1991. This Notice explains 
why the regulation implementing title V 
will be published at a later time. 

EFFECTIVE DATE: February 27,1991. 

ADDRESSES: For further information, 
contact James Forsberg, room 7262, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 706-2565. 
(These telephone numbers are not toll- 
free.) 

SUPPLEMENTARY INFORMATION: On 

October 25,1990, Congress passed a bill 
that amended title V of the Stewart B. 
McKinney Homeless Assistance Act 
(Act). See Public Law 101-645,104 Stat. 
4673, amending 42 U.S.C. 11411. Title V 
requires the Secretary of Housing and 
Urban Development (HUD), the 
Secretary of Health and Human Services 
(HHS), and the Administrator of the 
General Services Administration (GSA) 
(collectively referred to herein as the 
“Agencies”), to make certain unutilized. 


underutilized, excess, and surplus 
Federal real property available for 
facilities to assist homeless individuals. 
The amendments to title V require HUD, 
HHS, and GSA to promulgate a 
regulation implementing title V no later 
than ninety days after the date of 
enactment of the amendments. Because 
the amendments were signed into law 
by President Bush on November 29, 

1990, the regulation was due to be 
published on February 27,1991. 

Accordingly, the Agencies drafted a 
joint regulation to be published in 
compliance with this requirement. 
However, on February 13,1991, Judge 
Oliver Gasch of the United States 
District Court for the District of 
Columbia issued an Order in the case of 
The National Law Center on Homeless 
and Poverty, et al v. Department of 
Veterans Affairs, et al. No. 88-'2503-OG 
(D.D.C.), which imposes certain 
requirements regarding the title V 
process on HUD and HHS. The 
Agencies must not evaluate the effect of 
the Court’s Order on the regulation as 
presently drafted. Thus, the Agencies 
have agreed that the regulation will not 
be published on February 27,1991. The 
Agencies intend to publish the 
regulation within a reasonable time after 
this evaluation is completed. As 
required by section 501(c)(2)(B) of the 
McKinney Act, HUD has established a 
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toll-free number to provide information 
regarding the title V process. The toll- 
free number will be in operation as of 
February 27, and will operate 24 hours a 
day, seven days a week. The number is 
1-^00-927-7588. 

Dated: February 22,1991. 

S. Anna Kondratas, 

Assistant Secretary for Community Planning 
and Development 

[FR Doc. 91-4595 Filed 2-26-91; B:45 am) 
BSLLINC CODE 4210-2^M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NV-930-91-4212-13; N-54049] 

Realty Action Exchange of Public and 
Private Lands In Elko and Clark 
Counties, MV; Correction 

AGENCY: Bureau of Land Management, 
Interior, 

ACTION: Correction of notice of Realty 
Action, legal description of private lands 
to be exchanged to the United States. 

The notice published in the Federal 
Register on Monday, December 31,1990, 
VoL 55, No, 251, Pages 53588 and 53589, 
FR Doc. 90-30509, incorrectly identified 
the following legal description for 
private lands the United States would 
acquire through the exchange; 

Mount Diablo Meridian, NV 

T. 38 N., R. 59 E.. 

Sec. 2, Lots 1-3, SVaNE'A, SEy4NWy4, 

Ey2Swy4SEy4. 

This description should be changed to read: 
Mount Diablo Meridian, NV 
T 38 N. R. 59 E. 

Sec. i Lots 1-3. Sy2NEy4, SEVaN^NVa, 

Ey2swy4, sEy4. 

All other terms and conditions of the 
previous notice continue to apply. 

Dated: February 15,1991. 

Russell T. Dailey, 

Acting District Manager. 

[FR Doc. 91-4616 Filed 2r-26-91; 8:45 am] 
BILLIHQ CODE 4310-HC-M 


Fish and wydiife Service 

Information Coilectlon Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for approval under 
the provisions of the Paperwork 


Reduction Act (44 U.S.C, chapter 35). 
Copies of the proposed information 
collection requirement and related forms 
and explanatory material may be 
obtained by contacting the Service’s 

Information Collection Clearance 
Officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Service and OMB, Paperwork 
Reduction Project (1018-0015), 
Washington, DC 20503, telephone 202- 
395-7340. 

Title: Waterfowl Harvest Surveys. 

OMB approval number: 1018-0015. 

Abstract: The Migratory Bird Treaty 
Act authorizes the Secretary of the 
Interior to set appropriate regulations 
for the hunting of migratory birds, with 
due regard for maintaining such 
populations at healthy levels. The Fish 
and Wildlife Act of 1956 more 
specifically authorizes collection of such 
information as is necessary to determine 
appropriate regulations. Information on 
the magnitude and composition of the 
harvest is needed for sound 
management and to preclude over- 
harvest of the species involved. 

Service form number(s): Forms 3- 
1823A, B & C, Federal Duck Stamp 
Cards; Forms 3-2056G, Waterfowl 
Hunter Survey & Follow-up 
Questionnaire; Form 3-165, Waterfowl 
Parts Survey Envelope; Form 3-2056H, 
Duck and Goose Hunting Record. 

Frequency: Annually. 

Description of respondents: 
Individuals and households. 

Estimated completion time: The 
overall reporting burden is estimated to 
average slightly over 5 minutes per 
response with an overall response rate 
average of about 2.5 entries per 
respondent. 

Annual response: 199,000 (57,300 
respondents to Survey Cards & 
Questionnaires, same respondents; and 
33,000 respondents to Parts Envelope, 
hunters return several). 

Annual burden hours: 17,579. 

Service Information Collection 
Clearance Officen James E. Pinkerton. 
Mail Stop—224 Arlington Square, U.S. 
Fish and Wildlife Service, Washington, 
DC 20240; telephone 703/358-1943. 

Dated: January 14,1991. 

Roiiln D. Spairowe, 

Acting Assistant Director—Refuges and 
Wildlife. 

[FR Doc. 91-4615 FUed 2-26-91; 8:45 am] 
BIUJNCI CODE 4310-$S-U 


Minerals Management Service 

[FES 91-7] 

Alaska Region; Avaliabiiity of the Final 
Environmental Impact Statement for 
Proposed Navarin Basin Lease Sale 
107 

The Minerals Management Service 
has prepared a final Environmental 
Impact Statement (EIS) relating to the 
proposed 1991 Outer Continental Shelf 
oil and gas lease sale of available 
unleased blocks in the Navarin Basin. 

The proposed Navarin Basin Sale 107 
will offer for lease approximtely 28 
million acres. 

Single copies of the final EIS can be 
obtained from the Regional Director, 
Minerals Management Service, Alaska 
Region, 949 East 36th Avenue, 

Anchorage, Alaska 99503-4302, 

Attention: Public Information. Copies 
can also be requested by telephone, 

(907) 261-4435. 

Copies of the final EIS will also be 
available for inspection in the following 
public libraries: Alaska Resources 
Library, U.S. Department of the Interior, 
Anchorage, Alaska; University of 
Alaska, Anchorage Consortium Library. 
3211 Providence Drive, Anchorage, 
Alaska; Elmer E. Rasmuson Library. 310 
Tanana Drive. Fairbanks, Alaska; 

Alaska State Library. Juneau, Alaska; 
Alaska Field Operation Center Library. 

U.S. Department of Interior, Bureau of 
Mines, Juneau, Alaska; Kenai 
Community Library, 163 Main Street 
Loop, Kenai, Alaska; Soldotna Public 
Library, 235 Binkley Street. Soldotna, 
Alaska; Alakanuk Public Library, 
Alakanuk. Alaska; North Slope Borough 
School District Library/Media Center, 
Barrow, Alaska; Brevig Mission 
Community Library, Brevig Mission, 
Alaska; Buckland Public Library, 
Buckland, Alaska; Davis Menadelook 
Memorial RS. Library, Diomede, 

Alaska; Elim Community Library, Elim, 
Alaska; Northern Alaska Environmental 
Center Library. 218 Driveway, 

Fairbanks. Alaska; University of Alaska, 
Fairbanks, Institute of Arctic Biology, 

311 Irving Building, Fairbanks, Alaska; 
Cambell Community Library/Learning 
Center, Cambell, Alaska; Golovin 
Commimity Library, Golovin, Alaska; 
Kaveolook School Library, Kaktovik. 
Alaska; Kiana FJementary School 
Library, Kiana, Alaska; George Francis 
Memorial Library, Kotzebue, Alaska; 
Koyuk City Library, Koyuk, Alaska; 
Kegoayah Kozga Public Library, Nome, 
Alaska; Noorvik Elementary/High 
School Library, Noorvik, Alaska; 

Tikigaq Library. Point Hope, Alaska; 
Savoonga Public Library. Savoonag, 
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Alaska; Nellie Weyiouanna Ilisaavik 
Library, Shishmaref, Alaska; Stebbins 
Community Library, Stebbins, Alaska; 
Ticasuk Library, Unalakleet, Alaska; 
Kingikme Public Library, Vitales, Alaska; 
Northwest College Library, Nome, 
Alaska; and Z. J. Loussac Public Library, 
3600 Denali, Anchorage, Alaska. 

Dated: February 22,1991. 

[ames W. Workman, 

Acting Associate Director for Offshore 
Minerals Management 
Approved: 

[onathan P. Deason, 

Director, Office of Environmental Affairs. 

[F'R Doc. 91-4606 Filed 2-26^1; 8:45 am] 
BIUINQ CODE 4320-Mn-M 


National Park Service 

North RIM Visitor Facilities 
Development Concept Plan; Grand 
Canyon National Park, AZ; Public 
Meetings and Extension of Comment 
Deadline 

summary: The National Park Service, 
Grand Canyon National Park, will hold 
public meetings to receive comments on 
the development concept plan and draft 
supplemental environmental impact 
statement that have been prepared to 
identify and assess the impacts of a 
variety of new visitor services proposed 
for the park’s North Rim area located in 
Coconino County, Arizona. The plan 
and environmental statement, which 
supplement the park’s 1976 Final Master 
Plan and Environmental Impact 
Statement, were circulated for public 
review in December 1990, and 
availability annoimced in the Federal 
Register editions of 12/28/90 (55 FR 
53347) and 1/22/91 (56 FR 2186). 

The dates, locations, and times of the 
public meetings are as follows: 

March 18, 1991: St. George, UT, Dixie 
Center Auditorium, 425 S. 700 E—7:OOP 

March 20, 1991: Flagstaff, AZ, Little 
America Ballroom, 2515 E. Butler Av.— 
7:00P 

March 21,1991: Phoenix, AZ, 

Sheraton Grand Ballroom, 111 N. 
Central—7:00P 

Because the dates of the public 
meetings are close to the originally 
established deadline of March 29,1991 
for receipt of comments on the plan/ 
environmental statement, THE COMMENT 
DEADUNE IS HEREBY EXTENDED TO APRIL 
15,1991. For any questions on the public 
meetings or to receive copies of the 
plan/environmental statement, please 
contact the Superintendent, Grand 
Canyon National Park, P.O. Box 129, 
Grand Canyon, AZ 86023 telephone 
number (602) 638-7706 


Dated: February 11,1991. 

B.J. Grimn, 

Regional Director, Western Region. 

[FR Doc. 91-4629 Filed 2-26-91; 8:45 am] 
BtLLING CODE 4310-70-M 


Chesapeake and Ohio Canal National 
Historical Park Commission; Meeting 

Notice is hereby given in accordance 
with Federal Advisory Committee Act 
that a meeting will be held Saturday, 
March 9,1991, at the Mather Training 
Center, Harpers Ferry, West Virginia. 

The Commission was established in 
Public Law 91-664 to meet and consult 
with the Secretary of the Interior on 
general policies and specific matters 
related to the administration and 
development of the Chesapeake and 
Ohio Canal National Historical Park. 

The members of the Commission are 
as follows: 

Mrs. Sheila Rabb Weidenfeld, 
Chairman, Washington, DC 
Mrs. Dorothy Tappe Grotos, Delaplane, 
Virginia 

Mr. Samuel S.D. Marsh, Bethesda, 
Maryland 

Mr. James F. Scarpelli, Sr., Cumberland, 
Maryland 

Ms. Elise B. Heinz, Arlington, Virginia 
Captain Thomas F. Hahn, 

Shepherds town, West Virginia 
Mr. Rockwood H. Foster, Washington, 
DC 

Mr. Barry A. Passett, Washington, DC 
Mrs. Jo Reynolds, Potomac, Maryland 
Ms. Nancy C. Long, Glen Echo, 
Mar^dand 

Mrs. Minny Pohlmann, Dickerson, 
Maryland 

Dr. James H. Gilford, Frederick, 
Maryland 

Mr. Edward K. Miller, Hagerstown, 
Maryland 

Mrs. Sue Ann Sullivan, Williamsport, 
Maryland 

Mr. Terry W. Hepburn, Hancock, 
Maryland 

Mr. Robert L. Ebert, Cumberland, 
Maryland 

Matters to be discussed at this 
meeting include: 

1. Old and new business 

2. Superintendent's report 

3. Committee reports 

4. Public comments 

The meeting will be open to the 
public. Any member of the public may 
file with the Commission a written 
statement concerning the matters to be 
discussed. Persons wishing further 
information concerning this meeting, or 
who wish to submit written statements, 
may contact Thomas O. Hobbs, 
Superintendent, C&O Canal National 


Historical Park, P.O. Box 4, Sharpsburg, 
Maryland 21782. 

Minutes of the meeting will be 
available for public inspection six (6) 
weeks after the meeting at Park 
Headquarters, Sharpsburg, Maryland. 

Dated: February 15,1991. 

Robert Stanton, 

Regional Director, National Capital Region. 
[FR Doc. 91-4630 Filed 2-26-91; 8:45 am] 

BILUNQ CODE 4310-7(HM 


Delaware Water Gap National 
Recreation Area; Meeting 

AGENCY: National Park Service; 

Delaware Water Gap National 
Recreation Area Citizens Advisory 
Commission, Interior. 

ACTION: Notice of meetings, 

summary: This notice sets forth the date 
of the next meeting of the Delaware 
Water Gap National Recreation Area 
Citizens Advisory Commission. Notice 
of the meeting is required under the 
Federal Advisory Committee Act. 

Date: March 16,1991. 

Time: 9 a.m. 

Location: Pike County Administration 
Building, Commissioners Meeting 
Room, 506 Broad Street, Milford, PA 
18337. 

Alternate Date in Case of Inclement 
Weather: March 23,1991. 

Agendo: The agenda will be devoted to 
election of officers, committee reports, 
Superintendent’s report, old business, 
new business, correspondence, 
identification of topics of concern. An 
opportunity for public comment to the 
Commission will be provided. 

FOR FURTHER INFORMATION CONTACT: 
Richard G. Ring, Superintendent; 
Delaware Water Gap National 
Recreation Area Bushkill, PA 18324; 717- 
588-2435. 

SUPPLEMENTARY INFORMATION: The 

Delaware Water Gap National 
Recreation Area Citizens Advisory 
Commission was established by Public 
Law 100-573 to advise the Secretary of 
the Interior and the United States 
Congress on matters pertaining to the 
management and operation of the 
Delaware Water Gap National 
Recreation Area, as well as on other 
matters affecting the Recreation Area 
and its surrounding communities. The 
meeting will be open to the public. Any 
member of the public may file with the 
Commission a written statement 
concerning agenda items. The statement 
should be addressed to The Delaware 
Water Gap National Recreation Area 
Citizens Advisory Commission, P.O. Box 
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284, Bushkill, PA 18324. Minutes of the 
meeting will be available for inspection 
four weeks after the meeting at the 
permanent headquarters of the 
Delaware Water Gap National 
Recreation Area located on River Road 
1 mile east of U.S. Route 209, Bushkill. 
Pennsylvania. 

James W. Coleman, Jr., 

Regional Director, Mid-Atlantic Region. 

[FR Doc. 91-4631 Filed 2-26-91; 8:45 am] 

CODE 4310-70-M 


Jimmy Carter National Park Historical 
Site Advisory Committee; Meeting 

AGENCY: National Park Service, Jimmy 
Carter National Historic Site, Interior. 
action: Notice of advisory commission 
meeting. 

summary: Notice is hereby given in 
accordance with the Federal Advisory 
Commission Act that a meeting of the 
Jimmy Carter National Historic Site 
Advisory Commission will be held at 
8:30 a.m. to 4 p.m. at the following 
location and date. 

DATES: March 22,1991. 

ADDRESSES: The Jimmy Carter Library 
and Museum Conference Room, One 
Copen Hill Avenue, Atlanta, Georgia 
30307. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Fred Boyles, Superintendent, Jimmy 
Carter National Historic Site, Route 1, 
Box 85, Andersonville, Georgia 31711. 
SUPPLEMENTARY INFORMATION: The 
purpose of the Jimmy Carter National 
Historic Site Advisory Commission is to 
advise the Secretary of the Interior or 
his designee on achieving balanced and 
accurate interpretation of the Jimmy 
Carter National Historic Site. The 
members of the Advisory Commission 
are as follows: 

Professor Stephen Hochman 
Professor James S. Young 
Professor Donald B. Schewe 
Dr. Henry King Stanford 
Professor James David Barber 
Director. National Park Service, Ex-Officio 
Member 

The matters to be discussed at this 
meeting include the status of park 
development and planning activities. 
This meeting will be open to the public. 
However, facilities and space for 
accommodating members of the public 
are limited. Any member of the public 
may file with the commission a written 
statement concerning the matters to be 
discussed. 

Written statements may also be 
submitted to the Superintendent at the 
address above. Minutes of the meeting 
will be available at park headquarters 


for public inspection approximately 4 
weeks after the meeting. 

Dated: February 12,1991. 

Robert M. Baker, 

Regional Director, Southeast Region. 

[FR Doc. 91-4632 Filed 2-26-Ql; 8:45 am] 

BILLING CODE 4310-7tMi 


INTERNATIONAL TRADE 
COMMISSION 

(investigation No. 337-TA-326] 

Investigation 

In the Matter of: Certain Scanning Multiple- 
Beam Equalization Systems for Chest 
Radiography and Components Thereof. 

agency: U.S. International Trade 
Commission. 

ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 

SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S, 
International Trade Commission on 
January 22.1991, under section 337 of 
the Tariff Act of 1930, as amended, 19 
U.S.C. 1337, on behalf of Hologic, Inc., 

590 Lincoln Street, Waltham, 
Massachusetts 02154. A supplement to 
the complaint was filed on February 7. 
1991. The complaint, as supplemented, 
alleges violations of section 337 in the 
importation into the United States, the 
sale for importation, or the sale within 
the United States after importation of 
certain scanning multiple-beam 
equalization systems for chest 
radiography and components thereof, by 
reason of direct and contributory 
infringement of claims 8-10,13-18, 29- 
34, 41-44 and 49-52 of U.S. Letters 
Patent 4,953,189 and claims 1, 3, 4 and 6 
of U.S. Letters Patent 4,953,192, and by 
reason of induced infringement of claims 
29-34 of U.S. Letters Patent 4,953,189 
and claims 4 and 6 of U.S. Letters Patent 
4,953,192; and that an industry in the 
United States exists or is in the process 
of being established as required by 
subsection (a)(2) of section 337. 

The complaint requests that the 
Commission institute an investigation 
and, after a full investigation, issue 
permanent general exclusion orders and 
permanent cease and desist orders. 
ADDRESSES: The complaint, except for 
any confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street SW., room 112, 
Washington, DC 20436, telephone 202- 
252-1802. Hearing-impaired individuals 
are advised that information on this 
matter can be obtained by contacting 


the Commission’s TDD terminal on 202- 
252-1810. 

FOR FURTHER INFORMATION CONTACT: 

Juan Cockbum, Esq., Office of Unfair 
Import Investigations. U.S. International 
Trade Commission, telephone 202-252- 
1572. 

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, as amended, and in 
§ 210.12 of the Commission’s Interim Rules of 
Practice and Procedure, 19 CFR 210.12, 

Scope of Investigation 

Having considered the complaint the 
U.S. International Trade Commission, on 
February 20,1991, Ordered that — 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a violation 
of subsection {a)(l)(B)(i) of section 337 
in the importation into the United 
Slates, the sale for importation, or the 
sale within the United States after 
importation of certain scanning multiple- 
beam equalization systems for chest 
radiography and components thereof by 
reason of alleged direct, contributory or 
induced infringement of claims 8-10, IS¬ 
IS, 29-34, 41-44 or 49-52 of U.S. Letters 
Patent 4,953,189 or claims 1. 3, 4 or 6 of 
U.S. Letters Patent 4,953,192; and 
whether an industry in the United States 
exists or is in the process of being 
established as required by subsection 

(a)(2) of section 337. 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this Notice 
of Investigation shall be served: (a) The 
complainant is: Hologic, Inc., 590 Lincoln 
Street, Waltham, Massachusetts 02154. 

(b) The respondents are the following 
companies alleged to be in violation of 
section 337, and the parties upon which 
the complaint is to be served: 

B.V. Optische Industrie, *De Oude Delft’, 

Van Miereveltaan 9, 2600 GB, Delft, 

Holland. 

Delft Instruments Medical Imaging B.V., 

Van Miereveltaan 9, 2600 CB, Delft, 

Holland, 

Oldelft Corporation of America, 2735 

Dorr Avenue, Fairfax, Virginia 22031, 

(c) Juan Cockbum, Esq., Office of 
Unfair Import Investigations, U.S. 
International Trade Commission, 500 E 
Street, SW., room 401, Washington, DC 
20436, shall be the Commission 
investigative attorney; and 

(3) For the investigation so instituted, 
Janet D. Saxon, Chief Administrative 
Law Judge, U.S. International Trade 
Commission, shall designate the 
presiding administrative law judge. 
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Responses to the complaint and the 
Notice of Investigation must be 
submitted by the named respondents in 
accordance with | 210.21 of the 
Commission’s Interim Rules of Practice 
and Procedure, 19 CFR 210.21. Pursuant 
to sections 201.16(d) an 210.21(a) of the 
Commission’s Rules, 19 CFR 201.16(d) 
and 210.21(a), such responses will be 
considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint and this 
Notice of Investigation. Extensions of 
time for submitting responses to the 
complaint and Notice of Investigation 
will not be granted unless good cause 
therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this Notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
Notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
the respondent, to find the facts to be as 
alleged in the complaint and this Notice, 
end to enter both an initial 
determination and a final determination 
containing such findings, and may result 
in the issuance of a limited exclusion 
order, or a cease and desist order, or 
both, directed against such respondent. 

Issued: February 20,1991. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 91-4592 Filed 2-26-91; 8:45 am) 
BILLING CODE 702(M)2<M 


[Inv. No. 731-TA-472 (Rnal)l 

Silicon Metal From the People’s 
Republic of China; Notice of Institution 

AGENCY: United States International 
Trade Commission. 

action: Institution of a final 
antidumping investigation and 
scheduling of a hearing to be held in 
connection with the investigation. 

SUMMARY: The Commission hereby gives 
notice of the institution of final 
antidumping investigation No. 731-TA- 
472 (Final) under section 735(b) of the 
Traiff Act of 1930 (19 U.S.C. 1673(b)) (the 
act) to determine whether an industry in 
the United States is materially injured, 
or is threatened with material injury, or 
the establishment of an industry in the 
United States is materially retarded, by 
reason of imports from the People’s 
Republic of China (China) of silicon 


metal, ^ that have been found by the 
Department of Commerce, in a 
preliminary determination, to be sold in 
the United States at less than fair value 
(LTFV). Unless the investigation is 
extended. Commerce will make its final 
LTFV determination on or before April 
16.1991, and the Commission will make 
its final injury determination by June 3, 
1991 (see sections 735(a) and 735(b) of 
the act (19 U.S.C. 1673d{a) and 
1673d(b))). 

For further information concerning the 
conduct of this investigation and rules of 
general application, consult the 
Commission’s Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207), and part 201, subparts 
A through E (19 CFR part 201). 

EFFECTIVE DATE: February 4,1991. 

FOR FURTHER INFORMATION CONTACT; 
Fred Fischer (202-252-1179). Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION: 

Background. —^This investigation is 
being instituted as a result of an 
affirmative preliminary determination 
by the Department of Commerce that 
imports of silicon metal from China are 
being sold in the United States at less 
than fair value with the meaning of 
section 733 of the act (19 U.S.C. 1673b). 
The investigation was requested in a 
petition filed on August 24,1990, by the 
merchant-producer members of the U.S. 
silicon metal industry.® In response to 
that petition the Commission conducted 
a preliminary antidumping investigation 
and, on the basis of information 
developed during the course of that 
investigation, determined that there was 
a reasonable indication that an industry 


‘ The merchandise covered by this investigation 
is silicon metal containing at least containing at 
least 96.00 but less than 99.99 percent of silicon by 
weight. Silicon metal is provided for in subheadings 
2804.69.10 and 2804.69,50 of the Harmonized Tariff 
Schedule of the United States (HTS) as a chemical 
product, but is commonly referred to as a metal. 
Semiconductor-grade silicon (silicon metal 
containing by weight not less than 99.99 percent of 
silicon and provided for in subheading 2804.61.00 of 
the HTS) is not subject to this investigation. 

‘ Members of the merchant-producer industry 
include American Alloys. Inc., Pittsburg, PA: Elkem 
Metals Company, Pittsburg, PA; Globe 
Metallurgical, Inc.. Cleveland, OH: Silicon 
Metaltech Inc., Seattle WA; SiMETCO. Inc., Canton, 
OH; and SKW Alloys, Inc., Niagara Falls, NY. 


in the United States was materially 
injured by reason of imports of the 
subject merchandise (55 FR 42079, 
October 17,1990). 

Participation in the investigation — 
Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission’s rules (19 
CFR 201.11), not later than twenty-one 
(21) days after publication of this notice 
in the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Public service list —^Pursuant to 
§ 201.11(d) of the Commission’s rules (19 
CFR 291.11(d)), the Secretary will 
prepare a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to this investigation upon the expiration 
of the period for filing entries of 
appearance. In accordance with 
|§201.16(c) and 207.3 of the rules (19 
CFR 201.16(c) and 207.3) each public 
document filed by a party to this 
investigation must be served on all other 
parties to the investigation (as identified 
by the public service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 

Limited disclosure of business 
proprietary information under a 
protective order and business 
proprietary information service list — 
Pursuant to § 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a)), 
the Secretary will make available 
business proprietary information 
gathered in this final investigation to 
authorized applicants under a protective 
order, provided that the application be 
made not later than twenty-one (21) 
days after the publication of this notice 
in the Federal Register. A separate 
service list will be maintained by the 
Secretary for those parties authorized to 
receive business proprietary information 
under a protective order. The Secretary 
will not accept any submission by 
parties containing business proprietary 
information without a certificate of 
service indicating that it has been 
served on all the parties that are 
authorized to receive such information 
under a protective order. 

Staff report —^The prehearing staff 
report in this investigation will be 
placed in the nonpublic record on 
Friday. April 12,1991, and a public 
version will be issued thereafter. 
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pursuant to § 207.21 of the Commission’s 
rules (19 CFR § 207.21). 

Hearing ,—^The Commission will hold 
a hearing in connection with this 
investigation beginning at 9:30 a.m. on 
Thursday, April 25,1991, at the U.S. 
International Trade Commission 
Building, 500 E Street SW., Washington, 
DC. Requests to appear at the hearing 
should be filed in writing with the 
Secretary to the Commission not later 
than the close of business (5:15 p.m.) on 
Tuesday, April 16,1991. A nonparty who 
has testimony that may aid the 
Commission’s deliberations may request 
permission to present a short statement 
at the hearing. All parties and 
nonparties desiring to appear at the 
hearing and make oral presentations 
should attend a prehearing conference 
to be held at 9:30 a.m. on Friday, April 
19,1991, at the U.S. International Trade 
Commission Building. Pursuant to 
§ 207.22 of the Commission’s rules (19 
CFR 207.22) each party is encouraged to 
submit a prehearing brief to the 
Commission. The deadline for filing 
preharing briefs is Monday, April 22, 
1991. If prehearing briefs contain 
business proprietary information, a 
nonbusiness proprietary version is due 
on Tuesday, April 23,1991. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission’s rules (19 CFR 207.23). This 
rule requires that testimony be limited to 
a nonbusiness proprietary summary and 
analysis of material contained in 
prehearing briefs and to information not 
available at the time the prehearing 
brief was submitted. Any written 
materials submitted at the hearing must 
be filed in accordance with the 
procedures described below and any 
business proprietary materials must be 
submitted at least three (3) working 
days prior to the hearing (see 
§ 201.6(b)(2) of the Commission’s rules 
(19 CFR 201.6(b)(2))). 

Written submissions .—Prehearing 
briefs submitted by parties must 
conform with the provisions of § 207.22 
of the Commission’s rules (19 CFR 
207.22) and should include all legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing. Posthearing briefs submitted by 
parties must conform with the 
provisions of § 207.24 (19 CFR 207.24) 
and must be submitted not later than the 
close of business on Wednesday, May 1, 
1991. if posthearing briefs contain 
business proprietary information, a 
nonbusiness proprietary version is due 
on Thursday, May 2,1991. In addition, 
any person who has not entered an 
appearance as a party to the 
investigation may submit a written 


statement of information pertinent to the 
subject of the investigation on or before 
Wednesday, May 1,1991. 

A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with § 201.8 of the 
Commission’s rules (19 CFR 201.8). All 
written submissions except for business 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.’’ Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of § § 201.6 and 
207.7 of the Commission’s rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a)) 
may comment on such information in 
their prehearing and posthearing briefs, 
and may also file additional written 
comments on such information no later 
than Monday, May 6,1991. Such 
additional comments must be limited to 
comments on business proprietary 
information received in or after the 
posthearing briefs. A nonbusiness 
proprietary version of such additional 
comments is due Tuesday, May 7,1991. 

Authority: This investigation is being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to § 207.20 of the Commission’s 
rules (19 CFR 207.20). 

By order of the Commission. 

Issued: February 19,1991. 

Kenneth R. Mason, 

Secretary, 

[FR Doc. 91-4590 Filed 2--26-91; 8:45 amj 
D)LUNG CODE 702(K)2>M 


[Investigation No. 701-TA-305 (Final)] 

Steel Wire Rope From India; Institution 
of Final Countervailing Duty 
Investigation 

agency: International Trade 
Commission. 

action: Institution of Hnal 
countervailing duty investigation. 

SUMMARY: The Commission hereby gives 
notice of the institution of final 
countervailing duty investigation No. 
701-TA-305 (Final) under section 705(b) 
of the Tariff Act of 1930 (19 U.S.C. 


1671d(b)) (the act) to determine whether 
an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from India of steel wire rope ^ 
that have been found by the Department 
of Commerce, in a preliminary 
determination, to be subsidized by the 
Government of India. 

Pursuant to a request from petitioner 
under section 705(a)(1) of the act (19 
U.S.C. 1671d(a)(l), Commerce has 
extended the date for its final 
determination to coincide with that to 
be made in the ongoing antidumping 
investigation on steel wire rope from 
India. Accordingly, the Commission will 
not establish a schedule for the conduct 
of the countervailing duty investigation 
until Commerce makes a preliminary 
determination in the antidumping 
investigation (currently scheduled for 
April 15,1991). 

For further information concerning the 
conduct of this investigation, hearing 
procedures, and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
207, subparts A and C (19 CFR part 207), 
and part 201, subparts A through E (19 
CFR part 201). 

EFFECTIVE DATE: February 4.1991. 

FOR FURTHER INFORMATION CONTACT: 

George Dayman (202-252-1197), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION: 

Background .—This investigation is 
being instituted as a result of an 
affirmative preliminary determination 
by the Department of Commerce that 
certain benefits which constitute 
subsidies within the meaning of section 
703 of the act (19 U.S.C. 1671b) are being 
provided to manufacturers, producers, 
or exporters in India of steel wire rope. 


‘ The imported steel wire rope covered by this 
investigation consists of ropes, cables and cordage, 
of iron or steel, other than stranded wire, not fitted 
with fittings or made into articles, and not made of 
brass plated wire. Such steel wire rope is provided 
for in subheadings 7312.10.80 and 7312.10.W of ti e 
Harmonized Tariff Schedule of the United States 
(HTS) (previously in items 842.14 and 642.16 of the 
former Tariff Schedules of the United States 
(TSUS)), 












1 

Federal Register / VoL 56, No, 39 / Wednesday, February 27, 1991 / Notices 


8218 


The investigation was requested in a 
petition filed on November 5,1990, by 
The Committee of Domestic Steel Wire 
Rope and Specialty Cable 
Manufacturers. In response to that 
petition the Commission conducted a 
preliminary countervailing duty 
investigation and, on the basis of 
information developed during the course 
of that investigation, determined that 
there was a reasonable indication that 
an industry in the United States was 
materially injured by reason of imports 
of the subject merchandise (56 FR 286, 
January 3.1991). 

Participation in the investigation .— 
Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
section 201.11 of the Commission’s rules 
(19 CFR 201.11), not later than twenty- 
one (21) days after the publication of 
this notice in the Federal Register. Any 
entry of appearance filed after this date 
will be referred to the Chairman, who 
will determine whether to accept the 
late entry for good cause shown by the 
person desiring to file the entry. 

Public service list, —Pursuant to 
§ 201.11(d) of the Commission’s rules (19 
CFR 201.11(d)), the Secretary will 
prepare a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to this investigation upon the expiration 
of the period for filing entries of 
appearance. In accordance with 
§ § 201.16(c) and 207.3 of the rules (19 
CFR § § 201,16(c) and 207.3), each public 
document filed by a party to the 
investigation must be served on all other 
parties to the investigation (as identified 
by the public service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 

Limited disclosure of business 
proprietary information under a 
protective order and business 
proprietary information service list ,— 
Pursuant to § 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a)), 
the Secretary will make available 
business proprietary information 
gathered in this final investigation to 
authorized applicants under a protective 
order, provided that the application be 
made not later than twenty-one (21) 
days after the publication of this notice 
in the Federal Register. A separate 
service list will be maintained by the 
Secretary for those parties authorized to 
receive business proprietary information 
under a protective order. The Secretary 
will not accept any submission by 
parties containing business proprietary 


information without a certificate of 
service indicating that it has been 
served on all the parties that are 
authorized to receive such information 
under a protective order. 

Authority: This investigation is being 
conducted under authority of the Tariff Act of 
1930, title Vli. This notice is published 
pursuant to § 207.20 of the Commission’s 
rules (19 CFR 207.20), 

By order of the Commission. 

Issued: February 21,1991. 

Kenneth R. Mason, 

Secretary. 

(FR Doc. 91-4591 Filed 2-26-91; 8:45 amj 
6tU.ING CODE 7020-02-11 


DEPARTMENT OF JUSTICE 

Lodging of Consent Decree Under 
CERCLA 

In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on February 12,1991, a 
proposed consent decree in United 
States V. MarisoL et aL, Civil Action No. 
CV-88-1640, was lodged with the United 
States District Court for the Middle 
District of Pennsylvania. The proposed 
consent decree resolves a judicial 
enforcement action brought by the 
United Staes against Marisol, Inc.; 

Inland Container Corporation; American 
Cyanamid Company; and Smithkline 
Beckman Corporation, now Smithkline 
Beechara Corporation ("Settling 
Defendants"), under section 107(a) of 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act ("CERCLA"), 42 U.S.C. 9607(a). 

In this action filed on September 30, 
1988, the United States sought recovery 
of response costs incurred by the United 
States in connection with removal 
activities at the Keyser Avenue Borehole 
Site ("Site") in Scranton, Pennsylvania. 
In the complaint, the United States 
alleged that Settling Defendants 
arranged for disposal of hazardous 
substances at the Site, within the 
meaning of section 107(a)(3) of CERCLA. 
The proposed consent decree requires 
that Settling Defendants pay a total sum 
of $750,000, in satisfaction of and to 
settle the claims raised against the 
Settling Defendants in this lawsuit. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Marisol, et gL, D.J, 
Ref. 90-11-3-339. 


The proposed consent decree may be 
examined at the office of the United 
States Attorney, suite 309 Federal 
Building, Washington and Linden 
Streets, Scranton, Pennsylvania, 18501, 
and at the Region III office of the United 
States Environmental Protection 
Agency, 841 Chestnut Street, 
Pl^adelphia, Pennsylvania 19107. The 
decree may also be examined at the 
Environmental Enforcement Section 
Document Center, 1333 F Street, NW., 
suite 600, Washington. DC 20004, 202- 
347-7329. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Document 
Center. In requesting a copy, please 
enclose a check in the amount of $3.25 
(25 cents per page reproduction costs) 
payable to the Consent Decree Library. 
Richard B. Stewart. 

Assistant Attorney General Environment and 
Natural Resources Division, 

[FR Doc. 91-4617 Filed 2-26-91; 8:45 am] 
BtUJNG CODE 4410-01-M 


Antitrust Division 

Notice Pursuant to the Natiortaf 
Cooperative Research Act of 1984— 
United States Advanced Battery 
Consortium 

Notice is hereby given that, on 
February 1,1991. pursuant to section 
6(a) of the National Cooperative 
Research Act of 1984,15 U.S.C. 4301 et 
seq, ("the Act"), the United States 
Advanced Battery Consortium 
("USABC") has filed written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties to USABC and (2) 
USABC’s nature and objectives. The 
notification was filed for the purpose of 
invoking the Act’s provisions limiting 
the potential recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. Pursuant to 
section 6(b) of the Act, the identities of 
the parties to USABC and its general 
area of planned activities are given 
below. 

The current members to USABC are: 
Chrysler Corporation, Ford Motor 
Company, and General Motors 
Corporation. The members intend to file 
additional written notification disclosing 
all changes in membership. 

The USABC intends to conduct or 
direct joint research and development 
on advanced battery technology for 
future electric vehicles. Their objective 
is to minimize inefficient duplication of 
effort and expense when researching 
various high risk/high cost technology 
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candidates that could provide long- 
range effective power for future electric 
vehicles. 

Joseph H. Widmar, 

Director of Operations, Antitrust Di vision, 
[FR Doc. 91-4618 Filed 2-26^91; 8:45 am] 
BILLING CODE 441(M)1<M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 91-17] 

Outer Solar System Exploration 
Program, Including the CRAF and 
Cassini Missions 

AGENCY: National Aeronautics and 
Space Administration. 
action: Notice of intent to prepare an 
environmental impact statement for the 
Outer Solar System Exploration 
Program, including the CRAF and 
Cassini Missions. 

SUMMARY: The National Aeronautics 
and Space Administration, in 
accordance with the National 
Environmental Policy Act of 1969 
(NEPA), as amended (42 U.S.C. 4321 et 
seq.), the Council on Environmental 
Quality Regulations for Implementing 
the Procedural Provisions of NEPA (40 
CFR parts 1500-1508), and NASA’s 
Procedures for Implementing NEPA (14 
CFR 1216.300 et seq.], intends to prepare 
an Environmental Impact Statement 
(EIS) for NASA's Outer Solar System 
Exploration Program (hereafter referred 
to as “Program”). This EIS will (1) serve 
as a programmatic EIS for NASA’s 
future Program activities, (2) and 
specifically address the planned Comet 
Rendezvous Asteroid Flyby (CRAF) and 
Cassini missions. The proposed lauch 
site for the CFAF/Cassini missions is 
Cape Canaveral Air Force Station, 
Florida. 

DATES: Interested parties are invited to 
submit written comments to NASA by 
April 15,1991, to assure full 
consideration during the scoping 
process. 

ADDRESSES; Comments should be 
submitted to Mr. Howard Wright, 
CRAF/Cassini Program Manager, Office 
of Space Science and Applications, 

Code SL, National Aeronautics and 
Space Administration, Washington, DC 
20546. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Howard Wright (202) 453-1586. 
SUPPLEMENTARY INFORMATION: In 

pursuit of the goal of understanding the 
birth and evolution of the planetary 
system, NASA has developed a strategy 
which calls for an orderly progression 
from planetary reconnaissance, through 


exploration, to intensive study of each 
of the three regions of the solar system: 
the inner solar system (terrestrial 
planets), the primitive bodies (comets 
and asteroids), and the outer solar 
system (the gas giants). 

Until recently, NASA’s Outler Solar 
System Exploration Program 
concentrated on flyby or reconnaissance 
type missions to the outer solar system. 
With the lauch of the Galileo mission, 
the Program began its transition to 
exploration level missions. Subsequent 
missions aimed at exploration include 
the Comet Rendezvous Asteroid Flyby 
(CRAF) mission and the Cassini mission 
to Saturn, to be followed by the Comet 
Nucleus Sample Return, Neptune 
Orbiter-Triton Probe and the Pluto Flyby 
missions. This series of exploration 
oriented missions is the current focus of 
the Outer Solar Systems Exploration 
Program. 

These missions share common 
requirements for laimch energy, on¬ 
board propulsion, power, 
communications and data handling, and 
navigation, guidance and control. 
Radioisotope theremoelectric generators 
(RTG’s) are baselined as the power 
source for these missions based on such 
considerations as the spacecraft 
environment, power requirements, and 
payloand constraints. NASA is 
developing a modular, cost-effective 
spacecraft—the Mariner Mark II—to 
satisfy these common mission 
requirements. In addition to relying on 
this common spacecraft, these missions 
to the outer solar system are planned to 
use Titan IV launch vehicles and will fly 
trajectories that are likely to require 
planetary gravity assist flybys (most 
likely Earth). 

Thus, this exploration-oriented series 
of missions possess all of the major 
characteristics of a major Federal action 
for which a programmatic EIS is 
appropriate. The programmatic EIS will 
serve as baseline document for the 
environmental evaluation of subsequent 
outer planet and planetary body 
missions. This EIS will address all of 
these common elements in a single 
document and will provide detailed 
information on each mission to the 
extent that such data are available at 
the time of the preparation of the 
programmatic HS. 

The EIS will also address the design, 
fabrication, launch, and operation of 
CRAF and Cassini as specific examples 
of the class of missions which utilize the 
Mariner Mark II spacecraft. The 
proposed baseline action calls for the 
launch of the CRAF and Cassini 
missions at Cape Canveral Air Force 
Station, Cape Canaveral, Florida, on 


Titan IV/Centaur expendable launch 
vehicles in the 1995-1996 time frame. 
Missions of this type generally require a 
trajectory that includes Earth flyby 
gravity-assists. 

Programmatic and mission-specific 
alternatives to this proposed action 
include, but are not necessarily limited 
to, the (1) use of alternative sources of 
on-board power (including solar); (2) use 
of a trajectory that relies on a planet 
other than Earth to provide gravity 
assist; and (3) elimination of one or 
more missions ("no action”). 

The EIS will consider the potential 
environmental impacts associated with 
the launch and operation of these 
missions. Particular emphasis will be 
placed on potential safety and 
environmental impacts associated with 
the possible release of plutonium-238 
from the RTG’s in the event of a launch 
accident or an inadvertent spacecraft re¬ 
entry into the Earth’s atmosphere. 
Environmental effects associated with 
the Titan IV are assessed in the 
Department of the Air Force 
Environmental Assessment for the 
Complementary Expendable Launch 
Vehicle (Now named Titan IV). Cape 
Canaveral Air Force Station, Florida 
(1986). 

Written public input and comments on 
environmental issues of the proposed 
missions, including but not limited to, 
mission alternatives, spacecraft, launch 
vehicles, and on-board power source 
options, as well as related 
environmental concerns, are hereby 
solicited. 

Dated: February 22,1991. 

C. Howard Robins, Jr., 

Associate Administrator for Management. 

[FR Doc. 91-4582 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 7510-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

Community Development Revolving 
Loan Program for Credit Unions 

AGENCY: National Credit Union 
Administration. 

action: Extension of application period. 

summary: The National Credit Union 
Administration ("NCUA”) is extending 
the closing date for the acceptance of 
applications for participation in the 
Community Development Revolving 
Loan Program for Credit Unions from 
February 28,1991, to March 22,1991. 
Application procedures are set forth in 
part 705 of NCUA’s Rules and 
Regulations ("Community Development 
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Revolving Loan Program for Credit 
Unions*’) (12 CFR part 705). 

ADDRESSES: Applications to participate 
in the Program should be submitted to: 
NCUA, Community Development 
Revolving Loan Program for Credit 
Unions, 1776 G Street NW., Washington, 
DC 20456. 

DATES: Applications must be received 
by March 22,1991. 

FOR FURTHER INFORMATION CONTACT. 

Robert J. LaPorte, Central Liquidity 
Facility, at the above address or 
telephone: (202) 682-9780. 
SUPPLEMENTARY INFORMATION: Part 705 
of NCUA’s Regulations (12 CFR part 
705) implements the Community 
Development Revolving Loan Program 
for Credit Unions (the “Program”). The 
purpose of the Program is to make 
reduced rate loans to both federally and 
state-chartered credit unions serving 
low-income communities so that the 
credit unions may provide needed 
financial services and help to stimulate 
the economy in the communities they 
serve. 

On January 8,1991, a notice was 
published (56 FR 713) that applications 
for Program participation would be 
accepted through February 28,1991. 

This Notice is published pursuant to 
§ 705.9 of NCUA’s Regulations (12 CFR 
705.9) stating that NCUA will provide 
notice in the Federal Register when 
funds in the Program are available for 
loans, and the time period during which 
applications for participation in the 
Program will be accepted. Funds are 
currently available for loans. 
Applications for participation in the 
Progam will be accepted throu^ March 
22,1991. Credit unions wishing to 
participate in the Program should refer 
to part 705 of NCUA’s Regulations for 
the application procedures and Program 
Requirements. Only credit unions 
currently in existence may apply. 

By the National Credit Union 
Administration on February 21,1991. 

Becky Baker, 

Secretary, NCUA Board. 

[FR Doc. 91-4607 Filed 2-20-91; 8:45 am] 
BILUNQ CODE 7S3S-01HM 


NATIONAL SCIENCE FOUNDATION 

Committee Management; 
Establishment 

The Assistant Director for Biological, 
Behavioral, and Social Sciences has 
determined that the establishment of the 
Advisory Panel on Biotechnology 
Opportunities at NSF is necessary and 
in the public interest in connection with 
the performance of duties imposed upon 


the Director, National Science 
Foundation (NSF) by 42 USC 1861 et $eg. 
This determination follows consultation 
with the Committee Management 
Secretariat, General Services 
Administration. 

Name of Committee: Advisory Panel 
on Biotechnology Opportunities at NSF. 

Purpose: The Advisory Panel will 
critique an internal NSF self-study 
report that examines the Foundation’s 
rule in biotechnology and proposes an 
initiative to address current 
shortcomings in support of research in 
biotechnology. The report will be 
critiqued for its accuracy and 
completeness. The Advisory Panel will 
assist NSF in clarifying its role in the 
support of biotechnology. The strengths 
of NSF and its current programs, as well 
as biotechnology programs in place at 
other Federal agencies and in other 
countries, will be considered in this 
evaluation. 

Balanced Membership Plan: The 
Panel consists of 10 members and is 
balanced in terms of geographic regions; 
private industry; and universities. 
Members are all academic and 
industrial scientists. Seven discrete 
areas of biotechnological expertise will 
be represented by individual committee 
members. Both male and female 
scientists will be represented on the 
committee. 

Responsible NSF Official: Dr. Bruce 
Umminger, Director, Division of Cellular 
Biosciences, National Science 
Foundation, 1800 G Street, NW., 
Washington, DC 20550. 

Dated: February 21,1991. 

M. Rebecca Winkler, 

Committee Management Officer, 

[FR Doc. 91-4524 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 7555-01>M 


NUCLEAR REGULATORY 
COMMISSION 

Consumers Power Co^* Notice of 
Issuance of Facility Operating License 
No. DPR-20 

[Docket No. 50-255] 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Facility Operating License No. 
DPR-20 to Consumers Power Company, 
authorizing operation of the Palisades 
Nuclear Plant (Palisades) at steady-state 
reactor core power levels not in excess 
of 2530 Megawatts (thermal), in 
accordance with the provisions of the 
license and the Technical Specifications. 

Palisades is a pressurized water 
reactor located in Van Buren County, 
Michigan. The Palisades reactor has 


operated since March 24,1971, under 
Provisional Operating License No. CPR- 
20. Facility Operating License No. DPR- 
20 supersedes Provisional Operating 
License No. DPE-20 in its entirety. 

Notice of Consideration of Conversion 
of Provisional Operating License to Full- 
Term Operating License and 
Opportunity for Hearing was published 
in the Federal Register on December 18, 
1974 (39 FR 43753). The full-term 
operating license was not issued 
previously, pending completion of the 
reviews under the Systematic 
Evaluation Program (NUREG-0820, 
October 1982, and Supplement 1, 
November 1933), and by the Advisory 
Committee on Reactor Safeguards. The 
Final Addendum to the Final 
Environmental Statement (FES) related 
to the conversion to a full-term 
operating license was issued in 
February 1978. A Notice of Availability 
of the Final Addendum to the FES was 
published in the Federal Register on 
February 9.1978 (43 FR 5603). Because 
the Final Addendum and the FES were 
issued a number of years ago, the staff 
performed an environmental assessment 
to determine if an FES supplement was 
necessary This assessment dated 
October 22,1990, concluded that an FES 
supplement was not necessary. This 
conclusion was noticed in the Federal 
Register on October 30,1990 (55 FR 
45695). 

The application for the full-term 
operating license complies with the 
standards and requirements of the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission’s 
regulations in 10 CFR chapter I as set 
forth in the license. 

The Commission has determined that 
the issuance of this license will not 
result in any environmental impacts 
other than Aose evaluated in the Final 
Environmental Statement and Final 
Addendum to the FES, since the activity 
authorized by the license is 
encompassed by the overall action 
evaluated in the Final Environmental 
Statement and Final Addendum. 

Facility Operating License No. DPR-20 
is effective as of its date of issuance and 
shall expire March 14, 2007. 

For further information concerning 
this action see; (1) The licensee’s 
application for a full-term operating 
license dated January 22,1974, (2) the 
Final Environmental Statement (June 
1972) and Final Addendum (February 
1978), (3) the Commission’s 
Environmental Assessment, dated, 
October 22,1990, (4) Facility Operating 
License No. DPR-20. and (5) the Safety 
Evaluation Report (NUREG-1424) dated 
November 1990, all of which are 
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available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, NW., 
Washington, DC, 20555 and at the Local 
Public Document Room, Van Zoeren 
Public Library, Hope College, Holland, 
Michigan 49423. 

A copy of Facility Operating License 
No. DPR-20 may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Reactor Projects III/IV/V, Copies of 
the Safety Evaluation Report (NUREG- 
1424) may be purchased through the U.S. 
Government Printing Office, Post Office 
Box 37082, Washington, DC 20013-7082. 
Copies may also be purchased from the 
National Technical Information Service, 

U. S. Department of Commerce, 5285 Port 
Royal Road, Springfield, Virginia 22151. 
A copy is available for inspection and/ 
or copying for a fee in the NRC Public 
Document Room, the Gelman Building, 
2120 L Street NW., Washington, DC 
20555. 

Dated at Rockville, Maryland this 21st day 
of February, 1991. 

For the Nuclear Regulatory Commission. 
Bruce A. Boger, 

Director, Division of Reactor Projects 111/IV/ 

V, Office of Nuclear Reactor Regulation, 

[FR Doc. 91-4564 Filed 2-26-91; 8:45 am] 
BILUtlQ COOS 7590-01-M 


[Docket No. 50-382] 

Entergy Operations, Inc.; 

Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No, NPF- 
38, issued to Entergy Operations, Inc. 

(the licensee), for operation of the 
Waterford Steam Electric Station 
located in St. Charles Parish, Louisiana. 

The amendment would revise the 
Technical Specifications to delete the 
reference to “key-locked” open and alter 
the text of the surveillance to require 
that the Shutdown Cooling System 
suction isolation valves be checked 
open instead of checked key-locked 
open. 

The proposed change to section 
4-4.8.3.1 of the Technical Specifications 
is required to ensure that surveillance 
requirements accurately reflect the 
design characteristics of the installed 
shutdown cooling system suction line 
isolation values. The licenseee’s 
application for amendment dated 


January 24,1991, requested issuance 
prior to the scheduled shutdown 
associated with the March 15,1991, 
refueling outage. Performance of the 
stated requirements during shutdown 
would force the licensee to violate 
current Technical Specifications. 
Consequently, the staff has determined 
that exigent circumstances exist which 
justify reducing the public notice period 
normally provided for licensing 
amendments. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment.would not (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. 

The proposed amendment does not 
involve a significant increase in the 
probability or consequences of any 
accident previously evaluated. No credit 
is taken for key-locked open Shutdown 
Cooling System Isolation values in any 
accident previously evaluated. All 
assumptions and results for previously 
evaluated accidents remain unchanged 
by the proposed amendment. As a 
result, the modification to Technical 
Specification 4.4.8.3.1 to enable the 
isolation valves to be checked “open” 
vice “key-locked open” will not cause 
an Increase in the probability or 
consequence of any previously 
evaluated accident. 

The proposed amendment does not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
amended surveillance requirement still 
prompts a valve lineup check once per 
12 hours. This check provides the 
necessary high degree of confidence in 
the ability of the shutdown cooling 
system (SDCS) suction relief valves to 
protect the reactor vessel from low 
termperature overpressure transients. 

Moreover, an amendment to the 
specification is clerly more desirable 
than the alternative—that is, an 
equipment change to satisfy the 
requirement as it currently written. 
Modifying control room equipment in 
order to provide the capability to key¬ 


lock open the suction line isolation 
valves would provide no measurable 
safety benefit. On the contrary, it would 
restrict SDCS flexibility and impede 
timely operator response to a potential 
casualty. 

Consequently, operation m 
accordance with the amended Technical 
Specification surveillance requirement 
will not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated 

The proposed amendment does not 
involve a significant reduction in the 
margin of safety. No credit is taken in 
any accident evaluation for the ability to 
lock open the SDCS suction line 
isolation valves. From a safety 
standpoint, the, proposed amendment is 
clearly more desirable than the 
specification as it is currently written. 
Opertion with the values “open” vice 
“key-locked open” provides an 
increased margin of safety by providing 
the operational flexibility needed for 
timely resposne to SDCS casualties and 
avoidance of potential loss of shutdown 
cooling scenarios. 

The protection provided by the 
amended specification is equivalent to 
that in the current speciRcation. Since 
this change does not affect any of the 
assumptions or results of the safety 
analyses, does not diminish the 
protection provided by any limiting 
condition for operation in the Technical 
Specifications, and does not affect any 
bases, it does not involve a reduction in 
the margin of safety. 

Accordingly, the Commission 
proposes to determine that this change 
does not involve a significant hazards 
consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within fifteen (15) days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4;15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
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Room, the Gelman Building, 2120 L 
Street NW, Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By March 14,1991, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a w'ritten request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission’s ‘‘Rules of Practice for 
Domestic Licensing Proceedings’* in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building. 2120 L Street NW., 

Washington, DC 20555 and at the Local 
Public Document Room located at 
Universtiy of New Orleans Library, 
Louisiana Collection, Lakefront, New 
Orleans, Louisiana 70122. If a request for 
a hearing or petition for leave to 
intervene is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the 
Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary of the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: [1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect[s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 


petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
^ shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If the amendment is issued before the 
expiration of 30-days, the Commission 
will make a final determination on the 
issue of no significant hazards 
consideration. If a hearing is requested, 
the final determination will serve to 
decide when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 15-day notice period. 


However, should circumstances change 
during the notice period, such that 
failure to act in a timely v/ay would 
result, for example in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
15-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance. *1116 Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at l-(800) 325-6000 (in 
Missouri l-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
'Theodore R. Quay; petitioner’s name 
and telephone number; date petition 
was mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, and to Ernest L. Blake, Esq., 
Shaw, Pittman, Potts and Trowbridge, 
2300 N Street, NW., Washington, DC 
20037, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a){l)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated January 24,1991, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street NW., Washington, DC 20555, and 
at the Local Public Document Room, 
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University of New Orleans Library, 
Louisiana Collection, Lakefront, New 
Orleans, Louisiana 70122. 

Dated at Rockville, Maryland, this 25th day 
of February 1991. 

For the Nuclear Regulatory Commission. 

Theodore R. Quay, 

Director, Project Directorate IV-1, Division of 
Reactor Projects III, IV, and V, Office of 
Nuclear Reactor Regulation, 

[FR Doc. 91-4769 Filed 2-26-91; 8;45 am] 
BILLING CODE 7590-01^ 


[Docket No. 50-602] 

University of Texas; Order Extending 
Construction Completion Date 

The University of Texas is the current 
holder of Construction Permit No. 
CPRR-123, issued by the Nuclear 
Regulatory Commission on June 4,1985, 
for construction of the University of 
Texas TRIGA Mark II research reactor. 
The reactor facility is presently under 
construction at the Balcones Research 
Center in Austin, Texas. 

On November 20,1990, as modified on 
December 11,1990, the University of 
Texas (UT or the applicant) filed a 
request for an extension of the 
construction completion date from 
December 31,1990 to June 30,1991. The 
extension has been requested because 
additional time is required to close upon 
items identified during the inspection 
program and to submit the remaining 
documentation to support issuance of 
the Facility Operating License. 

Good cause has been shown for the 
delay; the cause is beyond the control of 
the applicant; and the requested 
extension is for a reasonable period, the 
bases for which are set forth in the 
staff s evaluation of the request for 
extension. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that 
extending the construction completion 
date will have no significant impact on 
the environment (56 FR 6690 on 
February 19,1991). 

The NRC staffs safety evaluation of 
the request for extension of the 
construction permit is available for 
public inspection at the Commission’s 
Public Document Room, Gelman 
Building. 2120 L Street, NW., 
Washington, DC 20555. 

It is hereby ordered that the latest 
completion date for Construction Permit 
No. CPRR-123 is extended from 
December 31,1990 to June 30,1991. 

Date of Issuance: February 20,1991. 


For the Nuclear Regulatory Commission. 
Dennis M. CrutcfaReld, 

Director, Division of Advanced Reactors and 
Special Projects, Office of Nuclear Reactor 
Regulation, 

[FR Doc. 91-4565 Filed 2-26-91; 8:45 am] 

BILUNG CODE TSdO-OI-M 


OFFICE OF PERSONNEL 
MANAGEMENT 

Federal Employees Retirement 
System; Alternative Forms of Annuity 
Factors 

agency: Office of Personnel 

Management. 

action: Notice. 

SUMMARY: The Office of Personnel 
Management (OPM) is providing notice 
of adjusted present value factors 
applicable to employees who elect the 
alternative form of annuity under 
section 8420a of title 5, United States 
Code. This notice is necessary to 
conform the present value factors to 
changes in demographic rates approved 
by the Board of Actuaries. 

EFFECTIVE DATE: Revised present value 
factors will apply to anyone whose 
annuity commences on or after May 1, 
1991. 

ADDRESSES: Send requests for actuarial 
assumptions and data to the Office of 
the Actuary, room 4307 STOP, Office of 
Personnel Management, Washington, 

DC 20415. 

FOR FURTHER INFORMATION CONTACT: 

Robert Rosenblatt (202) 606-0775, ext. 
207. 

SUPPLEMENTARY INFORMATION: Section 
842.706(a) of title 5, Code of Federal 
Regulations, prescribes the method for 
computing annuity payable to a retiree 
who elects an alternative form of 
annuity under 5 U.S.C. 3420a. That 
reduction is required in order to produce 
an annuity that is actuarially equivalent 
to the annuity of a retiree who does not 
elect an alternative form of annuity. The 
present value factors currently used to 
compute the reduction were published 
by OPM (52 FR 32367) on August 27, 

1987. 

The Board of Actuaries of the Civil 
Service Retirement System has 
approved new demographic rates for 
both the Civil Service Retirement 
System (CSRS) and the Federal 
Employees Retirement System (FERS). 
The factors that are considered in 
determining those rates are listed in 
section 841.404 of title 5, Code of Federal 
Regulations. The rates are based on 
experience under CSRS and the 
transitional system over the period 1983 


through 1987. OPM still lacks sufficient 
experience under FERS to determine 
separate FERS demographic rates. 

The changed demographic rales 
require corresponding changes in the 
present value factors used to compute 
an alternative form of annuity under 
FERS. OPM is, therefore, revising the 
tables of FERS present value factors to 
read as follows: 


Table I.— Present Value Factors Ap¬ 
plicable TO all Retirees Except 
THOSE Described in Table If 


Age at 
retirement 

Present 
value of 
monthly 
annuity 

Age at 
retirement 

Present 
value of 
monthly 
annuity 

40. 

171.8 

66. 

149.5 

41.. 

171.7 

67. 

145.1 

42 . 

171.5 

68. 

139.9 

43. 

171,4 

69. 

134.5 

44.. 

171.2 

70. 

129.8 

45. 

170.0 

71. 

124.8 

46. 

168.8 

72. 

119.8 

47. 

167.9 

73. 

114.9 

48. 

166.9 

74 . 

110.0 

49. 

166.4 

75. 

105.2 

50 . 

166.0 

76... 

100.5 

51. 

165.7 

77. 

95.9 

52. 

165.5 

78. 

91.4 

53. 

165.4 

79. 

87.0 

54. 

164.9 

80. 

82.8 

55. 

164.5 

81. 

78.7 

56. 

164.6 

82. 

74.6 

57. 

165.1 

83. 

70.7 

58. 

165.9 

84. 

67.1 

59. 

167.3 

85. 

63.5 

60 

169.5 

86. 

60.1 

R1 

171.2 

87. 

56.9 

62. 

169.3 

88. 

53.9 

63. 

164.4 

89.- 

50.9 

64. 

159.4 

90. 

48.2 

65. 

154.3 




Table II.—Present Value Factors Ap¬ 
plicable TO Individuals Retiring Be¬ 
fore age 62 WHO are Eligible for 
COLA’S IN Accordance with 5 U.S.C. 
8462(c)(3)(B)(ii) (l.e„ Military Re¬ 
serve Technicians Who Retire 
Under 5 U.S.C. 8414(c) by Reason of 
Disability, Law Enforcement Offi¬ 
cers, Firefighters, and Air Traffic 
Controllers) 


Age at retirement 

Present 
value of 
a monthly 
annuity 

40 .. . 

274.0 

41. 

270.3 

42 __ 

266.5 

43. 

262.7 


258.7 

45. 

252.8 

46. 

246.8 

47. 

241.3 

4B. 

235.7 

49.....- 

230.9 

4n _ 

226.1 

51. 

221.3 
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Table IL—Present Value Factors Ap¬ 
plicable TO Individuals Retiring Be¬ 
fore age 62 WHO are Eligible for 
CXDLA’s IN Accordance with 5 U.S.C. 
8462(c)(3)(B)(ji) (i.e., Military Re¬ 
serve Technicians Who Retire 
Under 5 U.S.C. 8414(c) by Reason of 
Disability, Law Enforcement Offi¬ 
cers, Firefighters, and Air Traffic 
Controllers)— Oontinued 


Age at retirement 

Present 
value of 
a monthly 
annuity 

52. 

216.5 

53. 

211.7 

54. 

206.3 

55. . 

200 8 
195 7 

56...... 

57. 

191.1 

58. 

186.7 

59... . 

1A2.5 

178.9 

60.. 

61...... 

174.4 


Office of Personnel Management. 

Constance Berry Newman, 

Director, 

[FR Doc. 91-4604 Filed 2-26-91; 8:45 am] 

BILUNO CODE e32&>01-M 


POSTAL RATE COMMISSION 
[Order No. 879; Docket No. A91-11 

Rock Point, Maryland 20682 (Joan L. 
Bowling, Petitioner); Order 
Substituting Petitioner 

Issued February 21,1991. 

On February 14,1991, the Commission 
received letters of clarification from 
Joan L Bowling, the petitioner in this 
docket, and Samuel Y. Bowling. 

In accordance with their intentions 
expressed in those letters, the 
Commission orders: 

(A) Joan L. Bowling is removed as the 
petitioner in Docket No. A91-1. 

(B) Samuel Y. Bowling is designated 
as the petitioner in Docket No. A91-1. 
Charles L. Clapp, 

Secretary, 

(FR Doc. 91-4523 Filed 2-25-91; 8:45 am] 
BILUNO CODE 771(HFW-M 


SECURITIES AND EXCHANGE 
COMMISSION 

[Rel. No. IC-18013; 812-76201 

Colonial Advanced Strategies Gold 
Trust, et aL; Application 

February 21,1991. 

agency: Securities and Exchange 
Commission (“SEC*'). 


ACTION: Notice of Application for 
Exemption Under the Investment 
Company Act of 1940 (**1940 Act"). 

APPLICANTS: Colonial Advanced 
Strategies Gold Trust, Colonial 
California Tax-Exempt Trust, Colonial 
Corporate Cash Trust I, Colonial 
Government Securities Plus Trust, 
Colonial Growth Shares Trust, Colonial 
High Yield Securities Trust, Colonial 
Income Trust. Colonial International 
Equity Index Trust, Colonial 
Massachusetts Tax-Exempt Trust, 
Colonial Michigan Tax-Exempt Trust. 
Colonial Minnesota Tax-Exempt Trust, 
Colonial New York Tax-Exempt Trust, 
Colonial Ohio Tax-Exempt Trust, 
Colonial Small Stock Index Trust, 
Colonial Strategic Income Trust, 

Colonial Tax-Exempt Trust, Colonial 
United States Equity Index Trust, 
Colonial U.S. Government Trust, The 
Colonial Fund (collectively, the 
“Trusts"), and any other open-end 
investment company which is or may 
become a member of the Colonial 
*‘group of investment companies" as that 
phrase is defined by paragraph (c)(4) of 
rule lla-3 under the 1940 Act having the 
same sales load structure as the Trust 
(collectively with the Trusts, the 
“Funds"), and Colonial Management 
Associates, Inc, (the “Distributor"). 

FOR FURTHER INFORMATION CONTACT: 
Barbara Chretien-Dar, Staff Attorney, at 
(202) 272-3022, or Stephanie M. Monaco, 
Branch Chief, at (202) 272-3030 (Office 
of Investment Company Regulation, 
Division of Investment Management). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicants’ Representations 

1. The Trust’s are registered under the 
1940 Act as open-end diversified 
management investment companies and 
are organized as Massachusetts 
business trusts. The Distributor provides 
investment advisory services to the 
Trusts and serves as the Trusts’ 
principal underwriter through its 
Colonial Investment Services Division. 

2. The Trusts currently offer their 
shares for sale at net asset value plus a 
front-end sales charge on transactions of 
less than $4,000,000, The Distributor 
reallows all or a substantial part of the 
sales load received as commissions to 
broker-dealers with whom it has dealer 
Rcreements. Applicants propose to 
eliminate the front-end sales load on 
purchases of $1,000,000 or more and to 
assess a CDSL on those shares if they 
are redeemed within 12 months after the 


end of the calendar month in which the 
purchase order was accepted. The CDSL 
would be equal to 1% of tihe lesser of (a) 
the net asset value of the shares at the 
time of purchase, or (b) the net asset 
value of the shares at ihe time of 
redemption. The CDSL will be deducted 
from the redemption proceeds otherwise 
payable to the shareholder. No CDSL 
will be assessed on: (a) Shares 
representing amounts attributable to 
increases in the net asset value per 
share; (b) shares acquired through 
reinvestment of dividends or capital 
gain distributions, or shares acquired in 
an exchange from another Fund (not 
including money market funds) where 
the exchanged shares would not have 
been subject to a CDSL upon 
redemption; and (c) shares held for more 
than 12 months from the end of the 
calendar month in which the purchase 
order was accepted. In determining 
whether a CDSL is payable, shares, or 
amoimts representing shares, that are 
not subject to a CDSL are deemed to be 
redeemed first, and other shares or 
amounts are then redeemed in the order 
purchased. 

3. Under the proposed arrangement, 
the CDSL may be waived in the 
following instances: (a) Redemptions in 
connection with (i) distributions to 
participants in or beneficiaries of plans 
qualified under the Internal Revenue 
Code (“IRC") section 401(a), custodial 
accounts under IRC section 403(b)(7), 
individual retirement accounts under 
IRC section 408(a), deferred 
compensation plans under IRC section 
457, and other employee benefit plans, 

(ii) changes in investment choices of 
such plans, and (iii) returns of excess 
contributions to these plans; (b) 
redemptions resulting from the death or 
disability of a shareholder within the 
meaning of IRC section 72(m)(7); (c) 
redemptions pursuant to a Fund’s 
systematic withdrawal plan but limited 
to 12% of the original account amount 
annally; (d) redemptions by current and 
retired directors and trustees of funds 
advised by the Distributor, directors, 
officers, and employees of the 
Distributor and its affiliates; and 
registered representatives and 
employees of broker-dealers with whom 
the Distributor has dealer agreements 
and of affiliates of such broker-dealers; 
and all such persons* spouses, children, 
and beneficial accounts; (e) redemptions 
by accounts managed by the Distributor 
or any affiliate; (f) redemptions effected 
pursuant to the Fund’ right to liquidate a 
shareholder’s account if the aggregate 
net asset value of shares held in the 
account is less than the effective 
minimum account size; and (g) 
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redemptions by any registered 
investment company or its shareholders 
in connection with the combination of 
such company with any Fund by merger, 
acquisition of assets or by any other 
transaction. In addition, applicants may 
implement a system whereby 
shareholders would be credited with 
any CDSL paid if a reinvestment occurs 
within 90 days after a redemption. In 
accordance with rule lla-3 under the 
1940 Act, no CDSL will be assessed on 
an exchange of Fund shares for shares 
of another Fund. 

Applicants’ Condition 

If the requested order is granted, 
Applicants expressly agree to the 
following condition: 

Applicants will comply with proposed 
rules 6c-10 under the 1940 Act, as such 
rule is currently proposed ans as it may 
be reproposed, adopted, or amended. 

For the Commission, by the Division of 
Investment Management, under to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary» 

[FR Doc. 91-4571 Filed 2-26-01; 8:45 am] 
BIUJNG CODE a010-01-M 


[ReL No. IC-18011; 812-7400] 

Equus Investments II, L.P.; Application 

February 20,1991. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 
action: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “Act”), 

APPLICANT: Equus Investments II, L.P. 
(the “Partnership”). 

RELEVANT ACT SECTIONS: Order 
requested tmder section 6(c) granting 
exemption from the provisions of section 
2(a)(3)(D). 

SUMMARY OF APPUCATION: The 

Partnership seeks amorder determining 
that persons who are or who become 
limited partners of the Partnership and 
who own less than 5% of the limited 
partnership interests in the Partnership 
will not be “affiliated persons” of the 
Partnership or any of its partners solely 
by reason of their status as limited 
partners. 

FILING DATES: The application was filed 
on September 28,1989, and amendments 
were filed on April 11 and August 13, 
1990, and January 29,1991. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 


Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m., on 
March 18,1991, and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit or, 
for lawyers, certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and issues contested. 
Persons may request notification of the 
hearing by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, 2929 Allen Parkway, Suite 
2500, Houston, Texas 77019. 

FOR FURTHER INFORMATION CONTACT: 
Brion R. Thompson, Special Counsel, 
(202) 272-3567, or Jeremy N. Rubenstein, 
Branch Chief, (202) 272-3023 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant’s Representations 

1. The Partnership is a limited 
partnership organized under Delaware 
law. The Partnership has elected to be a 
business development company and, 
therefore, will be subject to Sections 55 
through 65 of the Act and to those 
sections of the Act made applicable to 
business development companies by 
Section 59 thereof. The Partnership has 
a term ending December 31,1998, which 
may be extended for up to four 
additional years. 

2. The Partnership filed a registration 
statement on Form N-2 (File No. 33- 
6767) under the Securities Act of 1933 
(“1933 Act”) with respect to an offering 
of up to 5,750,000 units of limited 
partnership interests. The offering, 
which had its final closing effective as 
of December 31,1988, resulted in the 
sale of 1,844,041 units with an aggregate 
sales price of $36,821,728 (net of $59,092 
of selling commission discounts on 
volume purchases and sales to 
employees). Equus Securities 
Incorporated acted as the selling agent 
for the Partnership on a “best efforts” 
basis. 

3. The general partners of the 
Partnership consist of three Independent 
General Partners (defined to be 
individuals who are natural persons and 
who are not “interested persons” of the 
Partnership within the meaning of 
section 2(a)(19) of the Act) and Equus 
Capital Corporation (the “Managing 
General Partner”). The SEC has issued 


an order under section 6(c) declaring 
that the Independent General Partners 
of the Partnership are not “interested 
persons” of the Partnership within the 
meaning of section 2(a)(19) of the Act. 
See Investment Company Act Release 
No. 15328 (September 25,1986). 

4. The partnership agreement provides 
that if at any time the number of 
Independent General Partners is less 
than a majority of the general partners, 
then, within 90 days thereafter, the 
remaining Independent General Partners 
shall designate and admit one or more 
Independent General Partners so as to 
restore the number of Independent 
General Partners to a majority of the 
general partners. 

5. The Managing General Partner will 
be responsible, subject to the 
supervision of the Independent General 
Partners, for approving the Partnership’s 
investments, assisting portfolio 
companies in arranging debt financing 
for leveraged buyout transactions, 
providing managerial assistance to 
portfolio companies and for the 
admission of additional or assignee 
limited partners to the Partnership. The 
Managing General Partner is a 
registered investment adviser under the 
Investment Advisers Act of 1940 (the 
“Advisers Act”). Equus Capital 
Management Corporation (the 
“Management Company”) owns 
common and preferred stock entitling it 
to 97% of the voting control of the 
Managing General Partner. 

6. The Management Company will act 
as the management company to the 
Partnership pursuant to a management 
agreement (a “Management 
A^eement”). Under the Management 
Agreement, the Management Company 
will be responsible for the identification 
of all investments to be made by the 
Partnership and will perform other 
functions carried out by the investment 
adviser to a business development 
company. In addition, the Management 
Company will perform certain 
administrative services for the 
Partnership pursuant to a separate 
agreement. Tlie Management Company 
is a registered investment adviser under 
the Advisers Act. 

7. The Partnership will be managed 
solely by the Independent General 
Partners thereof, except with regard to 
those specific activities of the 
Partnership summarized above for 
which the Managing General Partner or 
the Management Company will be 
responsible. The Independent General 
Partners of the Partnership will provide 
overall guidance and supervision of 
Partnership operations and will perform 
the same functions as the non-interested 
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directors of a registered investment 
company organized as a corporation. 

8. The limited partners have no right 
to control the Partnership’s business, but 
may exercise certain rights and powers 
of limited partners under the partnership 
agreement. The limited partners will be 
afforded all voting rights required by the 
Act. It is the opinion of legal counsel to 
the Partnership, which is relying on the 
opinion of the Partnership’s Delaware 
counsel, that the existence of these 
voting rights does not subject the limited 
partners to liability as general partners 
under The Revised Uniform Limited 
Partnership Act of the State of 
Delaware. In addition, the partnership 
agreement will obligate the general 
partners of the Partnership to take all 
action which may be necessary or 
appropriate to protect the limited 
liability of the limited partners. An 
insurance policy to provide coverage to 
persons who become limited partners in 
the Partnership has not been obtained. 
The Independent General Partners of the 
Partnership will review periodically the 
question of the appropriateness of 
obtaining an errors and omissions 
insurance policy for the Partnership. 

Applicant’s Legal Analysis 

1. Applicant requests an exemptive 
order under section 6(c) determining 
that any limited partner owning less 
than 5% of limited partnership interest of 
the Partnership will not be deemed an 
“affiliated person” of the Partnership or 
any of its partners under section 
2(a)(3)(D) solely because such person is 
a limited partner of the Partnership. 
Corporate shareholders with less than a 
5% ownership interest are not defined as 
affiliated persons under section 2(a)(3). 
The requested relief will place 
investments in the Partnership on more 
equal footing with investments in 
business development companies 
organized as corporations. 

Applicant’s Conditions 

If the requested relief is granted, 
Applicant agrees to the following 
conditions: 

(1) The general partners, except the 
Managing General Partner, are natural 
persons. A majority of the Independent 
General Partners will not be interested 
persons of the Partnership. 

(2) The Independent General Partners 
will assume the responsibilities and 
obligations imposed by the Act and the 
regulations thereunder on directors or 
general partners of a business 
development company. The Independent 
General Partners will assume the 
responsibilities and obligations imposed 
by the Act and the regulations 
thereunder on directors and general 


partners who are not interested persons 
of a business development company. 

(3) The partnership agreement will 
provide that the Managing Partner will 
not resign or withdraw unless a 
successor managing general partner has 
been appointed in accordance with the 
partnership agreement and the 
provisions of sections 15(a), 15(c), and 
15(f) of the Act. 

(4) The limited partners will be 
afforded all of the voting rights required 
by the Act. The Partnership will obtain 
an opinion of counsel that the voting 
rights provided the limited partners do 
not subject them to liability as general 
partners under Delaware law. If a 
limited partner transfers his limited 
partnership interest in a manner which 
is effective under the Partnership 
Agreement, the general partners will 
promptly take ail necessary actions to 
insure that such transferee or successes 
becomes a substitute limited partner. 

(5) The Partnership will obtain an 
opinion of coxmsel that the distributions 
and allocations provided for in the 
Partnership Agreement are permissible 
under section 205 of the Advisers Act 
and under section 15(a) of the Act. 
Except to the extent that the partnership 
agreement allocates income, gain, and 
loss prorata to all partners in proportion 
to their capital contributions, the 
Managing General Partner and all other 
investment advisers to the Partnership 
will not receive or be allocated any 
portion of capital gains or capital 
appreciation if, as a result cumulative 
allocations or payments of capital gains 
or capital appreciation to such persons 
would exceed twenty percent (20%) of 
cumulative capital gains, net of realized 
capital losses and unrealized capital 
depreciation. 

(6) The Partnership will obtain an 
opinion of counsel that the current 
structure of the Partnership will entitle it 
to be taxed as a partnership for federal 
income tax purposes. 

(7) Under the partnership agreement 
the Partnership is authorized to make in- 
kind distributions of its portfolio 
securities to its partners. However, the 
Partnership agrees not to make any in- 
kind distributions of portfolio securities 
to its partners until obtaining either a 
“no-action” letter from the staff of the 
SEC confirming the Partnership's 
interpretation of section 205 of the 
Advisers Act (i.e., that unrealized gains 
or losses attributable to securities 
distributed in-kind to partners are 
properly deemed realized upon such 
distribution) or, an exemption from 
section 205 of the Advisers Act under 
section 206A, permitting the Partnership 
to deem such gains or losses to be 
reabzed upon in-kind distributions. 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc, 91-4539 Filed 2-26-91; 8:45 amj 
BILUNQ CODE SOIO-OI-II 


Issuer Delisting; Application To 
Withdraw From Listing and 
Registration; Frederick’s of 
Hollywood, Inc., Capital Stock, Par 
Value $1.00 (File No. 1-6252) 

February 21,1991. 

Frederick’s of Hollywood, Inc. 
(“Company”) has filed an application 
with the Securities and Exchange 
Commission (“Commission”) pursuant 
to section 12(d) of the Securities 
Exchange Act of 1934 and rule 12d2-2(d) 
promulgated thereunder to withdraw the 
above specified security from listing and 
registration on the American Stock 
Exchange. Inc, (“Amex”). 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

Effective at the opening of business on 
March 4,1991, the Company’s capital 
stock will commence trading on the New 
York Stock Exchange (“NYSE”). In 
making the decision to withdraw its 
capital stock from listing on the Amex, 
the Company considered the direct and 
indirect costs and expenses attendant 
on maintaining the dual listing of its 
capital stock on the NYSE and Amex. 
The Company does not see any 
particular advantage in the dual lading 
of its capital stock and believes that 
dual listing would fragment the market 
for its capital stock. 

Any interested person may, on or 
before March 14,1991, submit by letter 
to the Secretary of the Commission, 450 
Fifth Street. NW., Washington, DC 
20549, facts bearing upon whether the 
application has been made in 
accordance with the rules of the 
Exchanges and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 91-4536 Filed 2-26-91; 8:45 am] 
BILUNG CODE fit »! M 
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(ReL No. iC—18009; 811-4831] 

Institutional Income Fund; Application 

February 20,1991. 

agency: Securities and Exchange 
Commission (“SEC or “Commission*’), 
action: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “1940 Act”). 

applicant: Institutional Income Fund. 

RELEVANT 1940 ACT SECTION: Section 

8(f). 

SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company 
under the 1940 Act. 

FILING date: The application on Form 
N-8F was filed on December 31,1990 
and an amendment was filed on 
February 11,1991. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
March 20,1991, and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary. 

addresses: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, 4900 Sears Tower, Chicago, 
Illinois 60606. 

FOR FURTHER INFORMATION CONTACT: 

Felice R. Foundos, Staff Attorney, (202) 
272-2190, or Jeremy N. Rubenstein, 
Branch Chief, (202) 272-3023 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant’s Representations 

1. Applicant is an open-end 
diversified management company 
organized as a Massachusetts business 
trust. On September 4,1986, applicant 
filed a registration statement pursuant to 
section 8(b) of the 1940 Act. On that 
date, applicant also filed a registration 
statement pursuant to the Securities Act 
of 1933, which registered an indefinite 
number of shares of common stock. The 


registration statement became effective 
on December 12,1986. 

2. On April 19,1990, applicant’s board 
of trustees voted to dissolve applicant 
By letter dated December 15,1989, 
applicant had previously requested that 
its shareholders either redeem their 
shares or exchange their shares for 
shares of Goldman Sachs-Short- 
Intermediate Government Fund (an 
open-end investment company with 
objectives similar to applicant). 

3. On various dates between 
December 16,1989 and November 30, 
1990, shareholders either redeemed or 
exchanged their shares. All redemption 
and exchange transactions were 
executed at a price equal to the net 
asset value per share (as determined in 
accordance with applicant’s prospectus) 
on the day the redemption or exchange 
request was received by the applicant or 
its agent. A copy of the December 15, 
1989 letter was sent periodically to 
shareholders who failed to respond to 
the initial letter until all shareholders 
had either redeemed or exchanged their 
shares. 

4. Pursuant to liquidation, applicant’s 
portfolio securities were sold in the 
ordinary course of business at market 
prices. No brokerage commissions were 
incurred in these transactions. 

5. Applicant paid approximately 
$2,200 in legal and other expenses 
related to the liquidation. 

6. On November 29,1990, applicant 
wrote off $91,112 in unamortized 
organizational expenses. Being the only 
remaining shareholder at this time, 
Goldman, Sachs & Co., applicant’s 
investment adviser and underwriter, 
bore these expenses. 

7. Pursuant to applicant’s Declaration 
of Trust, applicant will file an 
instrument of termination with the 
Secretary of State of Massachusetts. 

8. As of the date of the application, 
applicant had no debts or liabilities, and 
was not a party to any litigation or 
administrative proceeding. 

9. Applicant is engaged only in the 
business of winding up its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary, 

[FR Doc. 91-4540 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 6010-01-M 


[Rel. No. IC-18012; 811-2725] 

Unified Income Fund, Inc.; Application 

February 20,1991. 

agency: Securities and Exchange 
Commission (“SEC” or “Commission”). 


action: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “1940 Act”). 

applicant: Unified Income Fund, Inc. 

RELEVANT 1940 ACT ACTION: Section 8 

(F). 

SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company 
under the 1940 Act. 

RUNG DATE: The application on Form 
N-8F was filed on January 31,1991. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of Ae request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
March 18,1991, and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, 429 N. Pennsylvania Street, 
Indianapolis, IN 46206-6110. 

FOR FURTHER INFORMATION CONTACT: 
Felice R. Foundos, Staff Attorney, (202) 
272-2190, or Jeremy N. Rubenstein, 
Branch Chief, (202) 272-3023 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant’s Representations 

1. Applicant is an open-end 
diversified management company 
organized as a corporation under the 
laws of the State of Indiana. On January 
31,1977, applicant filed a registration 
statement pursuant to Section 8(b) of the 
1940 Act. On that date, applicant also 
filed a registration statement pursuant to 
the Securities Act of 1933. The 
registration statement became effective 
on February 7,1977. 

2. At a meeting held on July 27,1990, 
applicant’s board of directors adopted a 
plan of reorganization. On October 18, 
1990, applicant filed proxy materials 
with the Commission relating to the 
proposed reorganization. Applicant’s 
shareholders approved the 
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reorganization at a special meeting held 
on October 31,199(K 

3. The plan of reorganization 
permitted applicant to merge with 
Unified Funds, an Indiana business trust 
(the “Trust”). Other Unified managed 
investment companies also merged into 
the Trust. Each such company viill 
operate as a separate series of the Trust. 

4. Pursuant to the merger, applicant’s 
shareholders exchanged their shares for 
an equal number of shares in the Trust’s 
Income Fund series. The exchange was 
based on net asset value. 

5. Pursuant to applicant’s plan of 
reorganization, applicant distributed 
431,702 shares with a net asset value of 
$10.73 per share determined on October 
31,1990. Aside from the exchange of 
shares, there was no disposition of 
portfolio securities or any other assets 
of applicant made in connection with 
the reorganization. 

6. The total expenditures incurred in 
connection with the merger was $10,000. 
This amount will be paid by applicant 
under its new existence as the Trust’s 
Income Fund series over a period of five 
years. 

7. Applicant has filed a certificate of 
dissolution with the Secretary of State 
of Indiana. 

8. As of the date of the application, 
applicant had no debts or liabilities, and 
was not a party to any litigation or 
administrative proceeding. 

9. Applicant is neither engaged in nor 
proposes to engage in any business 
activities other than those necessary for 
the winding up of its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-4535 Filed 2-26-91; 8:45 am] 
EiLLtMO CODE SOIO-OI-M 


Issuer Delisting; Application To 
Withdraw From Listing and 
Registration; Western Digital Corp., 
Common Stock, $0.10 Par Value; 9% 
Convertible Subordinated Debentures 
Due 2014; Preferred Stock, $0.10 Par 
Value (File No. 1-8703) 

February 21,1991. 

Western Digital Corporation 
(“Company”) has filed an application 
with the Securities and Exchange 
Commission (“Commission”) pursuant 
to section 12(d) of the Securities 
Exchange Act of 1934 and rule 12d2-2(d) 
promulgated thereimder to withdraw the 
above specified securities from listing 
and registration on the American Stock 
Exchange, Inc. (“AMEX”). 


The reasons alleged in the application 
for withdrawing these securities from 
listing and registration include the 
following: 

The Board of Directors of the 
Company has determined that it is in the 
best interest of the Company to list and 
trade the above-mentioned securities on 
the New York Stock Exchange, Inc. 
(“NYSE”). In order to avoid the direct 
and indirect costs and the division of the 
market resulting from dual listing on the 
Amex and NYSE, the Company has 
determined to remove these securities 
from listing and registration on the 
Amex. 

Any interested person may, on or 
before March 14,1991, submit by letter 
to the Secretary of the Commission, 450 
Fifth Street, NW., Washington, DC 
20549, facts bearing upon whether the 
application has been made in 
accordance with the rules of the 
Exchanges and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 91-4537 Filed 2-2&-91; 8:45 am] 
BILUNQ CODE I010-S1-M 


SMALL BUSINESS ADMINISTRATION 

Reporting and Recordkeeping 
Requirements Under 0MB Review 

ACTION: Notice of reporting 
requirements submitted for review. 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 

DATES: Comments should be submitted 
on or before March 29,1991. If you 
intend to comment but cannot prepare 
comments promptly, please advise the 
OMB Reviewer and the Agency 
Clearance Officer before the deadline. 
COPIES: Request for clearance (S.F. 83), 
supporting statement, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 


the Agency Clearance Officer and the 
OMB Reviewer. 

FOR FURTHER INFORMATION CONTACT: 
AGENCY CLEARANCE OFRCER: William 
Cline, Small Business Administration, 
409 3rd Street SW., 5th Floor, 
Washington, DC 20416, Telephone: (202) 
205-6629. 

OMB REVIEWER: Gary Waxman, Ofiice of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

Title: Secondary Participation 
Guaranty and Certification Agreement. 

Form No.: SBA Forms 1086,1085, and 
1502. 

Frequency: On occasion. 

Description of Respondents: SBA 
Participating Lenders. 

Annual Responses: 8,200. 

Annual Burden: 23,250. 

Title: National Survey of Small and 
Minority-Owned Business Access to 
Equity Capital. 

Form No.: SBA Temp. Form 1791. 
Frequency: One-Time. 

Description of Respondents: Small 
Business and Minority owned 
Businesses. 

Annual Responses: 3,600. 

Annual Bu^en: 1,800. 

Elizabeth Zaic, 

Deputy Director, Office of Administrative 
Services. 

[FR Doc. 91-4549 Filed 2-26-91; a-45 amj 
BILUNQ CODE 8025-01-M 


DEPARTMENT OF STATE 

[Public Notice 1352] 

Advisory Committee on Historical 
Diplomatic Documentation; Meeting 

The Advisory Committee on 
Historical Diplomatic Documentation 
will meet on March 13,1991, at 9:30 ajn, 
in room 6800 of the Department of State* 

The Advisory Committee advises the 
Bureau of Public Affairs, and in 
particular the Office of the Historian, 
concerning problems related to the 
preparation of the documentary series 
entitled Foreign Relations of the United 
States and other responsibilities of that 
Office. 

In accordance with section 10(d) of 
the Advisory Committee Act (Pub. L. 91- 
463), it has been determined that 
discussions during the meeting will 
necessarily involve consideration of 
matters recognized as not subject to 
public disclosure under 5 U.S.C. 

552(g)( 1), and that the public interest 
requires that such activities will be 











Federal Register / VoL 56, No, 39 / Wednesday, February 27, 1991 / Notices 


8229 


withheld from disclosure. The meeting 
will therefore be closed. 

Questions concerning the meeting 
should be directed to William Z. Slany, 
Executive Secretary, Advisory 
Committee on Historical Diplomatic 
Documentation, Department of State, 
Office of the Historian, Washington, DC 
20520, telephone (202) 663-1123. 

Dated: February 22,1991. 

WilUam Z. Slany, 

Executive Secretary. 

[FR Doc. 91-4603 Filed 5^26-91; 6:45 am] 
BILUNG CODE 47tO-11Hill 


DEPARTMeNT OF TRANSPORTATION 

Aviation Proceedings; Agreements 
Filed During the Week Ended February 
15,1991. 

The following agreements were filed 
with the Department of Transportation 
imder the provisions of 49 U.S.C. 412 
and 414. Answers may be filed within 21 
days of date of filing. 

Docket Number: 47410. 

Date filed: February 13,1991. 

Parties: Members of the International 
Air Transport Association. 

Subject: Mail Vote 461 (Fares between 
Japan and New Zealand). 

Proposed Effective Date: April 1,1991. 
Phyllis T. Kaylor, 

Chief Documentary Services Division. 

[FR Doc. 91-4529 Filed 2-20-91; 8:45 am] 
BILUNQ CODE 4d10-62-lf 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q during the Week Ended 
February 15,1991 

The following applications for 
certiHcates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et se^.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 

Docket number: 47404. 

Date filed: February 11,1991. 

Due date for answers^ conforming 
applications, or motion to modify scope: 
March 11.1991. 

Description: Application of All 
Nippon Airways Co., Ltd., pursuant to 


section 402 of the Act and subpart Q of 
the Regulations, requests amendment of 
its foreign air carrier permit to engage in 
scheduled foreign air transportation of 
persons, property and mail as follows: 
Between the terminal point Tokyo, 

Japan and the terminal point New York, 
New York. 

Docket number: 47407. 

Date filed: February 13,1991. 

Due date for answers, conforming 
applications, or motion to modify scope: 
March 13.1991. 

Description: Application of China 
Eastern Airlines, d/b/a China Eastern, 
pursuant to section 402 of the Act and 
Bubpart Q of the Regulations applies for 
a foreign air carrier permit to engage in 
scheduled and non-scheduled foreign air 
transportation of passengers, property, 
and mail on the following routes: 
Between the coterminal points Beijing, 
Guangzhou, and Shanghai, People’s 
Republic of China; a total of two 
intermediate or beyond points in Japan; 
and the coterminal points Honolulu, 
Hawaii or Seattle, Washington: Los 
Angeles and San Francisco, California; 
and Chicago, Illinois, with an optional 
technical stop in Anchorage, Alaska. 

Docket number. 47412. 

Date filed: February 14,1991. 

Due date for answers, conforming 
applications, or motion to modify scope: 
March 14,1991. 

Description: Application of Delta Air 
Lines, Inc., pursuant to section 401 of the 
Act and subpart Q of the Regulations, 
applies for a new or amended certificate 
of public conveninece and necessity to 
permit Delta to provide foreign air 
transportation between Honolulu, 
Hawaii and Fukuoka, Japan. 

Docket number: 47415. 

Dote filed: February 15,1991. 

Due date for answers, conforming 
applications, or motion to modify scope: 
March 15,1991. 

Description: Joint Application of Delta 
Airlines, Inc., piirsuant to section 401(h) 
of the Act and subpart Q of the 
Regulations, for approval of the transfer 
to Delta of Eastern’s authority to serve 
the New York/Newark-Montreal/ 
Ottawa nonstop markets contained in 
Eastern’s certificate for Route 72-F. 

Docket number 47416. 

Date filed: February 15,1991. 

Due date for answers, conforming 
applications, or motion to modify scope: 
March 15,1991. 

Description: Joint Application of Delta 
Air Lines, Inc, and Eastern Air Lines, 

Inc., pursuant to section 401(h) of the 
Act and subpart Q of the Act for 
approval of the transfer to Delta of 
Eastern’s authority to serve the 
Pittsburgh-Toronto nonstop market 


contained in Easten’s certificate for 
Route 148. 

Docket number: 47337, 

Date filed: February 11,1991. 

Due date for answers, conforming 
applications, or motion to modify scope: 
March 11,1991. 

Description: Amendment No. 1 to the 
Joint Application of Eastern Air Lines, 
Inc. and USAir, Inc., requests that their 
Joint Application be amended to delete 
the request for approval of the transfer 
from Eastern to USAir of Eastern’s route 
authority between Pittsburgh and 
Toronto. 

Docket number: 45723. 

Date filed: February 13,1991. 

Due date for answers, conforming 
applications, or motion to modify scope: 
March 13,1991. 

Description: Application of 
Transportes Aereos Ejecutivos, S.A. de 
C.V., for Amendment of its Foreign Air 
Carrier Permit, pursuant to section 402 
of the Act and Subpart Q of the 
Regulations to authorize it to engage in 
daily scheduled air transportation of 
persons, property and mail, between 
Mexico (Benito Juarez), Mexico, on the 
one hand, and Laredo, Texas on the 
other hand, using B-737 or other aircraft, 
Phyllis T. Kaylor, 

Documentary Services Division. 

[FR doc. 91-4528 Filed 2-26-91; 8:45 am] 
BILUNQ CODE 4910-«2-M 


Office of the Secretary 
(Notice 91-3] 

Commercial Space Transportation 
Advisory Committee; Open Meeting 

Pursuant to section 10 (a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463, 5 U.S.C., App. 1), notice is 
hereby given of a meeting of the 
Commercial Space Transportation 
Advisory Committee. The meeting will 
take place on Thursday, March 14,1991, 
from 8:30 a.m. to 4:30 p.m. in room 2230 
of the Department of Transportation’s 
headquarters building at 400 Seventh 
Street, SW. in Washington. DC. This will 
be the thirteenth meeting of the 
committee. The meeting will address 
issues as outlined in the attached 
agenda. 

This meeting is open to the interested 
public, but may be limited to the space 
available. Additional information may 
be obtained by contacting Ms, Linda H. 
Strine at (202) 366-5770. 
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Dated: February 20,1991. 

Stephanie Lee-Miller, 

Director, Office of Commercial Space 
Transportation, 

Attachment 

Tentative Agenda March 14,1991 
Room 2230—Nassif 

Welcome/Opening Remarks—Paul Fuller, 
COMSTAC Chairman 
OCST Activities Report—Stephanie Lee- 
Miller, OCST Director COMSTAC Working 
Group Reports 

—^Technology and Innovation 
—Procurement 
—Infrastructure 
—Risk Management 
—Program Development 
—^International Competition 
Legislative Overview—102th Congress- 
Chairmen George Brown (Invited) 

The FY *91 NASA Authorization As It Relates 
to OCST—Elaine David Lunch—^MESS 
Licensing Activities Update—Norman 
Bowles—^Associate Director for Licensing 
Programs 

Industry Plans and Policy Update—Richard 
Scott 

Summary of the Recent European Space 
Agency (ESA) talks—^Peter Algeier, Don 
Phillips. Gerald Musaira 
Spaceport Florida and Aerospace States 
Association Activities—^Edward O’Connor, 
Executive Director, Florida Spaceport 
Advanced Launch System—Colonel Roger 
Colgrove—USAF 
New Business 
Adjourn 

(FR Doc. 91-4597 Filed 2-26-91; 8:45 am] 
BILLING CODE 4910-42^ 


Research and Special Programs 
Administration 

international Standards on the 
Transport of Dangerous Goods; Public 
Meeting 

agency: Research and Special Programs 
Administration (RSPA), Department of 
Transportation. 

action: Notice of public meeting. 

summary: This notice is to advise 
persons that RSPA, in conjunction with 
the International Regulations Committee 
(INTEREC) of the Hazardous Materials 
Advisory Council (HMAC), will conduct 
a public meeting to exchange views on 
proposals submitted to the Working 
Group meeting of the International Civil 
Aviation Organization’s (ICAO) 
Dangerous Goods Panel (DGP). 
dates: March 22,1991 at 9:30 a.m. 
addresses: Department of 
Transportation, Nassif Building, room 
8236, 400 Seventh Street SW., 
Washington. DC 20590-0001. 

FOR FURTHER INFORMATION CONTACT: 
Frits Wybenga, (202) 366-0656, 


International Standards Coordinator for 
Hazardous Materials Safety. 
Department of Transportation, 
Washington. DC 20590-0001. 
SUPPLEMENTARY INFORMATION: This 
meeting will be held in preparation for 
the ICAO Dangerous Goods Panel 
Working Group meeting. The primary 
purpose of the Working Group meeting 
will be to discuss proposed amendments 
to the ICAO Technical Instructions for 
the Safe Transport of Dangerous Goods 
by Air (the Technical Instructions). The 
Working Group will consider possible 
amendments to resolve problems 
encountered with the use of the 
Technical Instructions, and amendments 
aligning the Technical Instructions with 
the latest revision of the United Nations 
Recommendations on the Transport of 
Dangerous Goods (UN 
Recommendations). The amendments 
deal with virtually all aspects of 
dangerous goods transport, including 
listing and classification, packaging 
requirements, requirements for 
infectious substances (particularly 
diagnostic substances and biological 
products), requirements for gases, 
requirements for self*reactive 
substances and the use of portable tanks 
for transporting certain dangerous goods 
by aircraft. The primary document that 
will be used to align the Technical 
Instructions with the UN 
Recommendations is the report of the 
16th session of the Committee of Experts 
on the Transport of Dangerous Goods. 

A second item which will be 
discussed by the Working Group 
concerns the simplification and 
improvement of procedures used by 
States (countries) to grant approvals and 
exemptions to carry dangerous goods 
not normally permitted by the Technical 
Instructions. The results of the Working 
Group meeting will be presented to the 
thirteenth session of the Dangerous 
Goods Panel at a meeting in Montreal. 
Canada on October 15-25,1991. If 
adopted, the changes to the Technical 
Instructions would become effective on 
January 1,1993. 

Documents that will be discussed may 
be obtained for a nominal fee from 
HMAC, suite 250,1110 Vermont Ave., 
NW.. Washington DC 20005; telephone 
number (202) 728-1460. After the 
meeting, a summary of the public 
meeting will also be available from 
HMAC. 

Issued in Washington, DC, on February 22, 
1991. 

Alan I. Roberts, 

Associate Administrator for Hazardous 
Materials Safety, 

(FR Doc. 91-4590 Filed 2-26-91; 8:45 am] 

BILLING CODE 4910-60>tt 


DEPARTMENT OF VETERANS 
AFFAIRS 

Information Collection Under 0MB 
Review 

AGENCY: Department of Veterans 
Affairs. 

ACTION: Notice. 

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, (20A5A), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420, (202) 233- 
2744. 

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place, NW., Washington, DC 
20503, (202) 395-7316. Please do not send 
applications for benefits to the above 
addressees. 

dates: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before March 
29,1991, 

Dated: February 20,1991. 

By direction of the Secretary. 

Frank E. Lailey, 

Associate Deputy Assistant, Secretary for 
Information Resources, Policies and 
Oversight 

Reinstatement 

1. Veterans Benefits Administration. 

2. VA Application for Home Loan 
Guaranty. 

3. VA Form 26-10O2a. 

4. The form is used by lenders and 
veterans to apply for VA-guaranty of 
home loans. The information is used to 
determine compliance with eligibility 
requirements. 
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5. On occasion. 

6. Individuals or households: 
Businesses or other for>profit. 

7. 206,000 responses. 

8. % hour. 

9. Not applicable, 

[FR Doc. 91-4525 Filed 2-26-91; 8:45 am] 
BILLING CODE 632(M>1-M 


Information Collection Under 0MB 
Review 

agency: Department of Veterans 
Affairs. 

ACTION: Notice. 

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2] the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 


ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, {20A5A), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington. DC 20420 (202) 233- 
2744. 

Comments and questions about the 
items on the list would be directed to 
VA’s OMB Desk Officer. Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place, NW., Washington, DC 
20503, (202) 395-7316. Please do not send 
applications for benefits to the above 
addressees. 

DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before March 
29,1991. 

Dated: February 20,1991 

By direction of the Secretary, 

Frank £. Lalley, 

Associate DAS for Information Resources 
Policies and Oversight 

Extension 

1. Veterans Benefit Administration 

2. Request for Information to Make 
Direct Payment to Child Reaching 
Majority 

3. VA Form Letter 21-863 

4. The form letter is issued to gather 
the necessary information to enable VA 
to determine a child’s continued 
eligibility to benefits and eligibility to 


receive direct payment at age of 
majority. 

5. On occasion 

6. Individuals or households. 

7. 22,600 responses 

8. Vs hour 

9. Not applicable 

[FR Doc. 91-4526 Filed 2-28-91; 8:45 amj 
BILLING CODE 832(M>1-M 


Veterans* Advisory Committee on 
Environmental Hazards 

AGENCY: Department of Veterans 
Affairs. 

ACTION: Cancellation of meeting. 

The Department of Veterans Affairs 
gives notice that the meeting of the 
subcommittee of the Veterans* Advisory 
Committee on Environmental Hazards 
that had been scheduled for February 
27,1991, has been cancelled. (See FR 
Doc. 4074, 56 FR 7081, February 21. 

1991.) 

A full committee meeting has been 
scheduled for March 13-14,1991. For 
more information please contact Mrs. 
L-eney Holohan, Department of Veterans 
Affairs Central Office (phone 202/233- 
8018). 

Dated: February 20,1991. 

By direction of the Secretary; 

Laurence M. Christman, 

Executive Assistant 

[FR Doc. 91-4521 Filed 2-28-91; 8:45 amJ 

BILUNG CODE 8320-01-M 
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Sunshine Act Meetings 


Federal Register 
Vol. 56, No. 39 

Wednesday, February, 27, 1991 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the ^'Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 652b(e)(3). 


COMMODmr FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday, 
March 1,1991. 

PLACE: 2033 K St, N.W., Washington, 
D.C., 8th Floor Hearing Room. 

STATUS: CLOSED. 

MATTERS TO BE CONSIDERED: 
Surveillance Matters. 

CONTACT PERSON FOR MORE 
information: Jean A. Webb, 254-6314. 
Jean A Webb, 

Secretary of the Commission. 

|FR Doc. 91-4798 Filed 2-25-91; 2:45 p.m.] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11 a.m., Friday, March 8, 
1991. 

PLACE: 2033 K Street. NW., Washington, 
DC, 8th Floor Hearing Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance matters. 

CONTACT PERSON FOR MORE 
information: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-4799 Filed 2-25-91; 2:45 p.m.] 
BILUNQ CODE e351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday, 
March 15,1991. 

PLACE: 2033 K St. N.W., Washington. 
D.C., 8th Floor Hearing Room. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

Surveillance Matters. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 

Jean A Webb, 

Secretary of the Commission. 

[FR Doc. 91-4800 Filed 2-25-91; 2:45 pm] 
BILUNG CODE 63S1-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday, 
March 22.1991. 

place: 2033 K St. N.W., Washington, 
D.C 8th Floor Hearing Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance Matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-4801 Filed 2-25-91; 2:45 pm] 
BILUNQ CODE 0351-01-11 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday. 
March 29,1991. 

place: 2033 K St. N.W., Washington, 
D.C. 8th Floor Hearing Room, 

STATUS: Closed. 

matters to be considered: 

Surveillance Matters. 

CONTACT PERSON FOR MORE 
information: Jean A. Webb, 254r6314. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-4802 Filed 2-25-91; 2:45 pm] 
BILUNQ CODE 0351-01-M 


NATIONAL transportation SAFETY 
BOARD 

TIME AND DATE: 9:30 a.m., Wednesday, 
March 6,1991. 


PLACE: Board Room, Eighth Floor, 800 
Independence Avenue, SW., 
Washington, DC 20594. 

STATUS: The first two items are open to 
the public. The last item is closed under 
Exemption 10 of the Government in 
Sunshine Act. 

MATTERS TO BE CONSIDERED: 

1» Proposed Board Policy: Release of 
Cockpit Voice Recorder Transcript. 

2. deposed Position Papers: Selected 
Highway Safety Issues. 

3. Opinion and Order: Administrator V. 
Green, Docket SE-9611; disposition of 
respondent’s appeal. 

NEWS MEDIA CONTACT: 382-6600. 

FOR MORE INFORMATION CONTACT: Bea 

Hardesty, (202) 382-6525. 

Dated: February 22,1991. 

Bea Hardesty, 

Federal Register Liaison Officer. 

[FR Doc. 91-4822 Filed 2-25-91; 4:01 pm) 
BILUNQ CODE 7533-01-M 


RESOLUTION TRUST CORPORATION 

Notice of Cancellation of Agency 
Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act" (5 
U.S.C. 552b), notice is hereby given that 
the previously announced open meeting 
of the Board of Directors of the 
Resolution Trust Corporation scheduled 
to be held on Tuesday, February 26,1991 
at 2:(X) p.m. has been Canceled, 

No earlier notice of the cancellation 
was practicable. 

Dated: February 22,1991. 

Resolution Trust Corporation. 

John M. Buckley, Jr., 

Executive Secretary. 

[FR Doc. 91-4708 Filed 2-26-91; 9:48 am] 
BILUNQ CODE 6714-01-M 
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DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration 

7CFR Part 1710 

RiN 0572-AA43, RIN 0572-AA38 

Generai and Pre-loan Policies and 
Procedures Common to Insured and 
Guaranteed Electric Loans 

agency: Rural Electrification 
Administration. 

action: Proposed rule. 

summary: The Rural Electrification 
Administration (REA} proposes to 
amend 7 CFR chapter XVII, by adding a 
new part 1710, General and Pre-loan 
Policies and Procedures Common to 
Insured and Guaranteed Electric Loans. 
This part consolidates, updates, clarifies 
and, in some instances, revises the 
policies and requirements contained in 
several existing REA Bulletins. 

This part contains the provisions and 
requirements of the Rural Electrification 
Act (RE Act}, as amended, and the 
administrative policies, requirements, 
and procedures of the REA electric 
program for applicants seeking financial 
assistance from REA for facilities to 
furnish electric service in rural areas. 
The primary objective of the proposed 
rule is to update, consolidate, clarify, 
and simplify REA policies and 
procedures common to electric insured 
and guaranteed loans. 

A related proposed rule proposing to 
add 7 CFR 1710.2 and 1710.102 was 
published February 20,1991 at 50 FR 
1612. 

DATES: Comments must be received by 
REA or carry a postmark or equivalent 
by April 29,1991. 

ADDRESSES: Written comments should 
be addressed to Bert L. Huntington, 
Management Analyst, U.S. Department 
of Apiculture, Rural Electrification 
Administration, room 0014-S, 14th & 
Independence Avenue, SW., 

Washington, DC 20250-1500. REA 
requests an original and 3 copies of all 
comments. 

FOR FURTHER INFORMATION CONTACT: 

Frank W. Bennett, Deputy Assistant 
Administrator-Electric, U.S. Department 
of Agriculture, Rural Electrification 
Administration, room 4048-S, 14th and 
Independence Avenue, SW.. 

Washington. DC 20250-1500, Telephone: 
(202) 382-9547. 

SUPPLEMENTARY INFORMATION: This rule 
is issued in conformity with Executive 
Order 12291, Federal Regulation. This 
action will not: (1) Have an annual 
effect on the economy of $100 million or 
more: (2) result in a major increase in 


costs or prices to consumers, individual 
industries. Federal, state or local 
government agencies, or geographic 
regions; (3} result in significant adverse 
effects on competition, employment, 
investment or productivity, innovation, 
or on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, this rule has been 
determined to be “not major.” 

This action does not fall within the 
scope of the Regulatory Flexibility Act. 
REA has concluded that promulgation of 
this rule does not represent a major 
Federal action significantly affecting the 
quality of the human environment under 
the National Environmental Policy Act 
of 1969, as amended, (42 U.S.C, 4321 et 
seq, (1976}}, and therefore, does not 
require an environmental impact 
statement or an environmental 
assessment. 

This program is listed in the Catalog of 
Federal Domestic Assistance under No. 
10,850, Rural Electrification Loans and 
Loan Guarantees. For the reasons set 
forth in the final rule related notice to 7 
CFR part 3015, subpart V in 50 FR 47034, 
November 14,1985, this program is 
excluded from the scope of Executive 
Order 12372 which requires 
intergovernmental consultation with 
state and local officials. 

The existing reporting and 
recordkeeping requirements approved 
prior to this proposed rule were 
approved by the Office of Management 
and Budget (OMB} under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq. (Approved by the Office of 
Management and Budget under control 
numbers 0572-0032 and 0572-0017}. The 
public reporting burden is estimated to 
average 59.06 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering, completing and 
reviewing the collection of information 
and maintaining the data needed. The 
public recordkeeping burden for this 
collection of information is estimated to 
average 67.3 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering, completing and 
reviewing the collection of information 
and maintaining the data needed. 

Additional reporting requirements 
contained in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.}. They will not be effective until 
approved by OMB. 

Public reporting burden for this new 
collection of information is estimated to 
average 6 hours per response, including 
the time for reviewing instructions. 


searching existing data sources, 
gathering, completing and reviewing the 
collection of information and 
maintaining the data needed. There is 
no additional recordkeeping burden for 
this new collection. 

Send comments regarding these 
burden estimates or any other aspect o" 
these collections of information, 
including suggestions for reducing the 
burden, to Department of Agriculture, 
Clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office 
of Management and Budget Paperwork 
Reduction Project (OMB numbers 0572- 
0032 and 0572-0017}. Washington, DC 
20503. 

Background 

REA policies and requirements 
covering pre-loan activities are 
contained in several REA regulations 
and bulletins. Many of these are out of 
date and some contain ambiguous or 
redundant information. It is necessary to 
consolidate this information and make it 
available to the public by codifying and 
publishing it in the Federal Register. 

This part consolidates, updates, 
clarifies and, in some instances, revises 
the policies and requirements contained 
in the following existing REA Bulletins: 

20-2 Electric Loan Policies and 
Application Procedures 
20-5:320-2 Extensions of Payments of 
Principal and Interest 
20-6 I^ans for Generation and 
Transmission 

20-14 Supplemental Financing for 
Loans Considered Under Section 4 
of the Rural Electrification Act 
20-20 Deferment of Principal 
Repayments for Investment in 
Supplemental Lending Institutions 
20-22 Guarantee of Loans for Bulk 
Power Supply Facilities 
20-23 Section 12 Extensions for Energy 
Resources Conservation Loans 
60-10 Construction Work Plans, 

Electric Distribution Systems 
86-3 Headquarters Facilities for 
Electric Borrowers 
105-5 Financial Forecast—Electric 
Distribution Systems 

111- 3 Power Supply Surveys 

112- 3 Area Coverage Service 

120-1 Development Approval, and Use 
of Power Requirements Studies 
145-1 Development, Approval, and Use 
of Irrigation Studies 

When this rule and other related rules 
are published in final form, the above 
bulletins will be rescinded, in whole or 
in part or revised. In the future, REA 
bulletins will be used to provide certain 
procedural information, illustrative 
examples, and other guidance to assist 
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borrowers in complying with REA’s 
published rules. 

The primary purpose of this rule is to 
consolidate, clarify, update and, in some 
instances, revise REA general loan 
policies and pre-loan policies and 
requirements applicable to electric 
loans. Most of the provisions of this rule 
represent policies and requirements that 
have been in effect for some time, 
having been implemented through REA 
bulletins, mortgages, notes or loan 
contracts, and other agency issuances. 
Some provisions are either new, or a 
revision of existing policies and 
procedures, or an explicit statement of 
policies and procedures that formerly 
were implicit. 

Another purpose of this rule is to 
strengthen the agency’s credit policies. 
During the past few years, a number of 
electric borrowers have experienced 
considerable Rnancial stress. By 
adopting the policies outlined in this 
rule, the agency hopes to avoid the 
reoccurrence of these situations. 

This proposed rule sets forth general 
and pre-loan policies and requirements 
that are common to insured loans and 
guaranteed loans. Pre-loan policies, 
requirements and procedures that are 
specific to either insured loans or 
guaranteed loans, including 90 percent 
guaranteed loans recently authorized by 
the Omnibus Budget Reconciliation Act 
of 1990, will be set forth in subsequent 
regulations. 

REA makes loans and loan guarantees 
to electric borrowers to provide and 
improve electric service in rural areas. 
These loans are limited to the purposes 
authorized in the Rural Electritication 
Act of 1936, as amended (7 U.S.C. 901 et 
seq.y 

To make the most effective use of 
limited loan funds and increase the 
funds available for the most essential 
facilities, this rule codifies a long 
established policy to concentrate 
financial assistance on the purposes and 
facilities that are most needed and 
effective in farthering rural 
electrification. Thus loans generally will 
continue to be unavailable for the 
following, except in cases of financial 
hardship: (1) Headquarters facilities, 
other than warehouse and garage 
facilities, (2) general plant equipment 
(including office, transportation, data 
processing and other work equipment), 
and (3) working capital. Borrowers are 
encouraged to use internally generated 
funds for these purposes. 

To effectively use loan funds, to 
improve loan security, or to comply with 
certain lending provisions in the RE Act. 
loans will not be made for the following: 
(1) Electric facilities, equipment, 
appliances, or wiring located inside the 


premises of the consumer, except certain 
load-management equipment, (2) 
facilities to serve consumers who are 
not beneficiaries of the RE Act, unless 
those facilities are necessary and 
incidental to providing or improving 
electric service in rural areas as 
authorized in the RE Act, and (3) any 
facilities known at the time of the loan 
application which a state regulatory 
authority having jurisdiction will not 
approve for inclusion in the borrower’s 
rate base, or will not otherwise allow 
rates sufficient to repay with interest the 
debt incurred for the facilities. 

To make the most effective use of 
available loan funds, this rule will 
generally limit the funds loaned to 
reimburse general funds to the cost of 
approved construction completed during 
the two year period immediately 
preceding the loan period. Two years 
should provide sufficient time in most 
instances for borrowers to include the 
reimbursement of general funds in a 
loan application. In the case of extreme 
financial hardship, the Administrator 
may increase the reimbursement period. 
Until now REA has not had a written 
policy on the amount of loan funds 
allowed for reimbursement of general 
funds used for approved construction. 

This rule continues the existing policy 
of generally processing loans in 
chronological order based on the date of 
the completed loan application, while 
allowing priority to be given to loans 
needed to restore electric service 
following a major storm or other 
catastrophe. In addition, it is proposed 
that priority consideration be given to 
the processing of loans required to bring 
existing facilities into compliance with 
new environmental requirements, and 
loans to finance the capital needs of 
borrowers that have merged or 
consolidated after the effective date of 
the rule, if the merger or consolidation 
will enhance the repayment or security 
of REA loans. 

This rule retains REA's existing 
definitions of Times Interest Earned 
Ratio (TIER) and Debt Service Coverage 
(DSC). It adopts the standard 
requirements on the levels of TIER and 
DSC currently applicable to distribution 
borrowers as minimum requirements 
that will apply to distribution borrowers 
that receive a loan after the effective 
date of this rule. In addition, the 
minimum TIER level required of power 
supply borrowers that receive a loan 
after the effective date of the rule is 
raised from 1.00 to 1.03 to ensure that 
these borrowers will strive to earn at 
least a minimum margin to improve their 
credit worthiness. The rule also provides 
that the Administrator may require 
higher TIER and DSC levels or revise 


TIER and DSC requirements for 
individual borrowers or classes of 
borrowers to ensure loan feasibility and 
security and improve the credit 
worthiness of borrowers. 

The application of the mortgage 
requirement for designing rates is 
changed so that borrowers receiving a 
loan after the effective date of the rule 
would have to design rates to meet TIER 
and DSC every year rather than 
achieving the required average level in 2 
out of 3 test years. Borrowers receiving 
a loan after the effective date of the rule 
would also have to demonstrate that 
they will achieve the required TIER and 
DSC each year of the financial forecast 
rather than just during the first 3 years 
that payments of both principal and 
interest are due on the loan. 

Existing policy is codified with 
respect to withholding the advance of 
funds on a new loan until a borrower 
has taken remedial action satisfactory 
to REA if the borrower failed to meet 
TIER or DSC in the most recent year or 
failed to meet the minimum average 
levels required in 2 out of the past 3 
years. A new provision is added with 
respect to outstanding loans made after 
the effective date of the rule to enable 
REA to withhold advances of funds if 
REA determines, based on the 
borrower’s actual or projected financial 
performance, that the borrower will not 
achieve the required TIER or DSC levels 
in the current or future years. 

Subpart E of this rule sets forth 
requirements for borrowers to prepare a 
power requirements study (PRS). The 
load forecasting methodology suggested 
in REA Bulletin 120-1 is at least 10 years 
out of date and does not reflect modem 
analytical methods or current industry 
practice. 

A proposed rule on power 
requirements studies, 7 CFR part 1709, 
Primary Support Documents, Subpart 
A—Power Requirements Studies, was 
published for comment at 51 FR 26722 on 
August 11,1988. Seventy-five 
organizations, mostly REA borrowers, 
submitted written comments. Four major 
issues were raised in the comments: (1) 
The need for annual updating of a PRS 
and for coordination between a power 
supply boiTov/er and its member 
systems, (2) the need for a PRS work 
plan, (3) the need for end-use consumer 
surveys, and (4) the need for sensitivity 
analyses. 

REA believes that PRS requirements 
proposed in this new rule reflect prudent 
planning practices followed by most of 
the electric utility industry and do not 
impose unreasonable conditions on 
borrowers. Virtually all investor-owned 
utilities and most medium to large sized 
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municipal systems prepare annual plans 
that include load analyses and forecasts 
similar to those proposed for a PRS. The 
rule provides for adequate flexibility to 
allow borrowers, within widely 
accepted industry practice, to develop a 
PRS that will meet the needs of both the 
borrower and REA. 

With rapid changes in end-use 
technologies and substantial uncertainty 
in energy and financial markets, annual 
revisions of load forecasts are needed 
by most borrowers for system planning 
and to ensure that revenues will be 
adequate. They are also necessary to 
enable REA to monitor a borrower’s 
current and future financial condition 
and its effect on loan feasibility and 
security. An ongoing commitment and 
effort is needed by most borrowers to 
develop the information and expertise 
needed to stay abreast of market 
changes and their effects on power sales 
and revenues. 

This new rule clarifies the annual 
requirement to update the PRS. The 
annual update must incorporate new 
data and assumptions as appropriate, 
but it need not include new or revised 
equations or models. The basic 
equations and models of the PRS must 
be evaluated and revised, as necessary, 
at least every 3 years. 

Also, this rule excludes power supply 
borrowers with assests of less than $100 
million, as well as their member 
systems, from the general requirement to 
prepare and maintain a PRS on an 
ongoing basis with annual updates. 
These borrowers and virtually all other 
distribution borrowers, except the few 
that have generation and transmission 
assets of ^00 million or more, will be 
required to prepare a PRS only when 
seeking financial assistance from REA 
or approval of long-term power 
contracts or other actions as 
appropriate. 

Some comments on the earlier rule 
said that the requirements for 
coordination between a power supply 
borrower and its members in preparing 
their respective PRSs were unnecessary 
or unreasonably burdensome. REA has 
required meaningful, effective 
coordination between a power supply 
borrower and its members in the 
preparation of PRSs since the ’Tile with” 
amendment of Bulletin 120-1 in 1980. 
Such coordination is essential to ensure 
that all relevant information and 
expertise is brought to bear in preparing 
the load forecasts and that the load 
forecasts of the power supply borrower 
are consistent with those of its 
members. 

These systems represent economic 
families whose financial fortunes are 
integrally related. A power supply 


borrower’s load derives primarily from 
the loads of its members. To 
demonstrate loan feasibility and 
continuing loan security, a power supply 
borrower must be able to demonstrate 
that its load forecast is consistent with 
and supported by its members’ 
forecasted loads. 

Some comments on the earlier 
proposed rule opposed the requirement 
for a PRS work plan. This new rule 
requires a work plan only for power 
supply borrowers with total assets of 
$100 million or more and the few 
distribution borrowers vrith generation 
and transmission assets of $100 million 
or more. A power supply borrower’s 
work plan will cover its PRS as well as 
the PRSs of its members. 

REA believes it is essential that 
agreement be reached early in the 
planning process among a power supply 
borrower, its members, and REA as to 
the resources, methods and schedules to 
be used during the planning period to 
prepare and maintain the required PRSs. 
Such agreement in the form of a work 
plan will improve communications and 
coordination, facilitate management and 
monitoring of the process, and help 
ensure that PRSs acceptable to all 
parties will be prepared on time and 
kept up to date. 

Several comments on the earlier rule 
opposed the requirement for end-use 
consumer surveys. This new rule 
requires residential consumer surveys at 
least every 3 years, if residential 
demand is a substantial portion of total 
demand, for those borrowers required to 
prepare and maintain a PRS on an 
ongoing basis. With rapid changes in 
end-use technologies and substantial 
uncertainty in energy markets and in 
consumer behavior, it is important to 
obtain detailed end-use data at least 
every 3 years. Such surveys are a 
common practice in the industry. 

The requirement for sensitivity 
analyses of significant assumptions was 
criticized in several comments received 
on the earlier rule. This requirement has 
been retained because of the need to 
test economic relationships and load 
forecasts under different assumptions 
about the future. A single forecast based 
on the forecaster’s best judgment about 
important assumptions tells only one 
story, and a rather narrow one at that. 
Sensitivity analysis of the effects of 
varying important assumptions is 
essential for understanding w^hat will 
happen to forecasted loads and other 
key variables if the forecaster’s best 
judgment misses the mark. Sensitivity 
analysis is a standard technique used in 
all economic forecasting and other types 
of analyses. 


This rule contains a provision that 
PRS requirements can be waived by the 
Administrator if such waiver will not 
significantly affect accomplishment of 
the rule’s objectives and if the 
requirement imposes a substantial 
burden on the borrower. This is 
intended to enhance flexibility in cases 
where waiving a particular requirement 
will not significantly affect the quality or 
timeliness of a PRS. 

For several years REA has been 
encouraging borrowers to improve load 
management, load factors and energy 
conservation; to reduce energy losses; 
and to seek out alternative sources of 
power so as to reduce the need for new 
generation capacity and decrease the 
risk and costs of excess capacity. 
Capacity developed since the late 1970’s 
has left several power supply borrowers 
with large amounts of excess capacity 
and onerous capital costs, resulting in 
loan defaults and bankruptcies in some 
cases. 

It is REA’s policy that before a 
borrower submits a loan application to 
finance additional generation capacity it 
must demonstrate to REA that it has 
explored all practical and feasible 
alternatives to adding new capacity, 
including improved load management, 
energy conservation, and power 
purchases from other suppliers. The 
borrower will be required to solicit bids 
for power from other utilities, including 
REA-financed systems, and from 
independent power producers, including 
co-generators. REA believes this will 
help improve the utilization of existing 
capacity, some of it owned by REA 
borrowers, further the development of 
lower cost power options, and reduce 
the risks and costs of developing excess 
generation capacity, 

A great amount of information on the 
economics, feasibility, allowable rates, 
operating efficiency, credit risks, public 
support, and other key factors is 
developed in the process of obtaining 
state regulatory approvals of borrower 
construction projects and the associated 
financing. Experience with several 
financially troubled borrowers has 
emphasized the importance of 
evaluating all relevant information 
before committing to a loan or loan 
guarantee. 

Therefore, in states having 
jurisdiction, borrowers may now be 
required, when feasible, to obtain stale 
regulatory authority approvals for 
projects and their associated financing 
before REA will approve a loan or loan 
guarantee when an Environmental 
Impact Statement is required, or when 
the loan is for financing generation or 
transmission facilities and the loan 
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request for such facilities is for $25 
million or more. In any event, state 
regulatory authority approval will be 
required for all loans before loan funds 
are advanced. 

REA believes this change will lead to 
a more effective planning process and 
reduce the financial risks to the 
borrower, its members and REA. REA 
will work closely with borrowers and 
state officials to encourage an orderly 
and timely planning process. 

Pursuant to OMB Circular A-129, REA 
will require borrowers to report any 
Federal debt delinquency, such as 
Federal income tax obligations or a loan 
or guarantee from another Federal 
agency, and the reason for the 
delinquency prior to approval of a REA 
loan or advance of funds. Borrowers 
must also certify that they have been 
informed of the collection options the 
Federal government may use to collect 
delinquent debt, 

REA believes this rule will clarify the 
general loan policies and pre-loan 
policies and requirements applicable to 
both insured and guaranteed electric 
loans, bring them up to date, facilitate 
understanding and compliance by 
borrowers, and improve program 
effectiveness. 

list of Subjects in 7 CFR Part 1710 

Administrative practices and 
procedures, Electric utilities. 

Guaranteed loan program, Insured loan 
program. Loan programs. 

In view of the above, REA proposes to 
amend 7 CFR chapter XVII by adding a 
new part 1710 to read as follows:' 

PART 1710—GENERAL AND PRE¬ 
LOAN POLICIES AND PROCEDURES 
COMMON TO INSURED AND 
GUARANTEED ELECTRIC LOANS 

Subpart A—General 

1710.1 General statement. 

1710.2 Definitions and rules of construction. 

1710.3 Form revisions. 

1710.4 Exception authority* 

1710.5 Availability of forms. 

1710.6-1710.49 [Reserved] 

Subpart B—Types of Loans and Loan 
Guarantees 

1710.50 Insured loans. 

1710.51 Loan guarantees. 

1710.52-1710.99 (Reserved] 

Subpart C—Loan Purposes and Basic 
Policies 

1710.100 General 

1710.101 Types of eligible borrowers. 

1710.102 Borrower eligibility for different 
types of loans. [Reserved] 


* A related proposed rule proposing to add 7 CFR 
1710.2 and 1710.102 was published Felwuary 20,1991 
at 56 FR 6912. 


1710.103 Area coverage. 

1710.104 Service of non-RE Act 
beneficiaries. 

1710.105 State regulatory approvals, 

1710.106 Uses of loan funds. 

1710.107 Amount lent for acquisitions. 

1710.108 Mergers and consolidations. 

1710.109 Reimbursement of general funds. 

1710.110 Supplemental financing. 

1710.111 Refinancing. 

1710.112 Loan feasibility. 

1710.113 Loan security. 

1710.114 TIER and DSC requirements. 

1710.115 Loan maturity. 

1710.116 Equity development plan. 

1710.117 Environmentai considerations. 

1710.118 Energy conservation and load 
management. 

1710.119 Loan processing priorities. 

1710.120 Construction standards and 
contracts. 

1710.121 Insurance requirements. 

1710.122 Equal opportunity and 
nondiscrimination. 

1710.123 Debarment and su^ension. 

1710.124 Uniform Relocation Act. 

1710.125 Restrictions on lobbying, 

1710.126 Federal debt delinquency. 

1710.127 Drug free workplace. 
1710.128-1710.149 [Reserved] 

Subpart D—Basic Requirements for Lean 
Approval 

1710.150 General 

1710.151 Required findings for all loans. 

1710.152 Primary support documents. 

1710.153 Additional requirements and 
procedures. 

1710.154-1710.199 [Reserved] 

Subpart E—Power Requirements Studies 

1710.200 Purpose. 

1710.201 Requirement to prepare a PRS— 
power supply borrowers. 

1710.202 Requirement to prepare a PRS— 
distribution borrowers. 

1710.203 Basic policies and requirements for 
a PRS. 

1710.204 PRS work plan requirements. 

1710.205 Basic criteria for REA approval of 
a PRS, 

1710.206 Waiver of borrower requirements. 
1710.207-1710.249 [Reserved] 

Subparl F—Construction Work Plans and 
Related Studies 

1710.250 General. 

1710.251 Construction work plans— 
distribution borrowers. 

1710.252 Construction work plans—power 
supply borrowers, 

1710.253 Engineering and cost studies— 
addition of generation capacity. 

1710.254 Alternative sources of power. 
1710.255-1710.299 [Reservedl 

Subpart G—Long-Range Rnancfal 
Forecasts 

1710.300 General 

1710.301 Financial forecasts—distribution 
borrowers. 

1710.302 Financial forecasts—^power supply 
borrowers, 

1710.303 Power cost studies—power supply 
borrowers. 

1710,304-17ia349 [Reserved] 


Subpart H—Credit Support of Power Supply 
Borrowers 

1710.350-1710.399 [Reserved] 

Authority: 7 U.S.C. 901-950(b): Public Law 
99-591; Delegation of Authority by the 
Secretary of Agriculture, 7 CFR 2.23; 
Delegation of Authority by the Under 
Secretary for Small Community and Rural 
Development, 7 CFR 2.72. 

Subpart A—General 

§ 1710.1 General statement 

(a) This part establishes general and 
pre-loan policies and requirements that 
apply to both insured and guaranteed 
loans to finance the construction and 
improvement of electric facilities in rural 
areas, including generation, 
transmission, and distribution facilities. 

(b) Additional pre-loan policies, 
procedures, and requirements that apply 
specifically to either guaranteed or 
insured loans are set forth elsewhere: 

(1) For guaranteed loans, in 7 CFR 
part 1712 and REA Bulletins 29-2, 29-6, 
20-22, 69-10, 86-3.105-5,111-3,112-3, 
and 145-1, or the successors to these 
bulletins, and 

(2) For insured loans, in 7 CFR part 
1714 and REA Bulletins 29-2, 29-14, 69- 
10, 86-3,105-5,111-3,112-3, and 145-1, 
or the successors to these bulletins 

(c) This part supersedes those 
portions of the following REA Bulletins 
and supplements that are in conflict. 

20-2 Electric Loan Policies and Application 
I^rocedures 

20-6 Extensions of Payments of Principal 
and Interest 

20-6 Loans for Generation and 
Transmission 

20-14 Supplemental Financing for Loans 
Considered Under Section 4 of the Rural 
Electrification Act 

20-20 Deferment of Principal Repayments 
for Investment in Supplemental Lending 
Institutions 

20-22 Guarantee of Loans for Bulk Power 
Supply Facilities 

60-10 Construction Work Plans, Electric 
Distribution Systems 

86-3 Headquarters Facilities for Electric 
Borrowers 

105-5 Financial Forecast—Electric 
Distribution Systems 

111- 3 Power Supply Surveys 

112- 3 Area Coverage Service 

120-1 Development, Approval and Use of 
Power Requirements Studies 
145-1 Development, Approval and Use of 
Irrigation Studies 

(d) When parts 1710,1712. and 1714 
are published in final form, the bulletins 
cited in S 1710.1(b) of this part will be 
rescinded, in whole or in part, or 
revised. 
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§ 1710.2 Definitions and rules of 
construction. 

(a) Definitions, For the purpose of this 
part, the following terms shall have the 
following meanings: 

Administrator means the 
Administrator of REA. 

APRR means Average Adjusted Plant 
Revenue Ratio calculated as a simple 
average of the adjusted plant revenue 
ratios for 1978,1979 and 1980 as follows: 


C-D 

where: 

A=Distribution (plant), which equals Part E, 
Line 14(e) of REA Form 7; 

B=General Plant, which equals Part E, Line 
24(e) of REA Form 7; 

Cooperating Revenue and Patronage 
Capital, which equals Part A, Line 1 of 
REA Form 7; and 

D=Cost of Power, which equals the sum of 
Part A, Lines 2,3 and 4 of REA Form 7. 

Area Coverage means the provision of 
adequate electric service to the widest 
practical number of rural users in the 
borrower’s service area during the life of 
the loan. 

Borrower means any organization that 
has an outstanding loan made or 
guaranteed by REA for rural 
electrification, or that is seeking such 
financing. 

Bulk Transmission Facilities means 
the transmission facilities connecting 
power supply facilities to the 
subtransmission facilities, including 
both the high and low voltage sides of 
the transformer used to connect to the 
subtransmission facilities, as well as 
related supervisory control and data 
acquisition systems. 

Consolidation means the combination 
of 2 or more borrower or nonborrower 
organizations, pursuant to state law, 
into a new successor organization that 
takes over the assets and assumes the 
liabilities of those organizations. 

Distribution Borrower means a 
borrower that sells or intends to sell 
electric power and energy at retail in 
rural areas. 

Distribution Facilities means all 
electrical lines and related facilities 
beginning at the consumer’s meter base, 
and continuing back to and including the 
distribution substation. 

DSC means Debt Service Coverage 
calculated as: 

A+B+C 

DSC=- - 

D 

where: 


A = Depreciation and Amortization Expense, 
which equals Part A, Line 12 of REA 
Form 7 (distribution borrowers) or 
Section A. Line 20 of REA Form 12a 
(power supply borrowers); 

B = Interest on Long-term Debt, which 

equals Part A, Line 15 of REA Form 7 or 
Section A Line 22 of REA Form 12a, 
except that Interest on Long-term debt 
shall be increased by l/3 of the amount, 
if any, by which the rentals of Restricted 
Property (Part M, Line 3 of REA Form 7 
or Section K, Line 4 of REA Form 12h) 
exceeds 2 percent of Total Margins and 
Equities (Part C. Line 32 of REA Form 7 
or Section B, Line 33 of REA Form 12a: 
C— Patronage Capital or Margins, which 
equals Part A, Line 27 of REA Form 7 or 
Section A, Line 34 of REA Form 12a; and 
D= Debt Service Billed (REA other) which 
equals all interest and principal billed 
during the calendar year plus 1/3 of the 
amount, if any, by which the rentals of 
Restricted Property (Part M, Line 3 of 
REA Form 7 or Section K, Line 4 of REA 
Form 12h) exceeds 2 percent of Total 
Margins and Equities (Part C, Line 32 of 
REA Form 7 or Section B, Line 33 of REA 
Form 12a). 

Generation Facilities means the 
generating plant and related facilities, 
including the building containing the 
plant, all fuel handling facilities, and the 
stepup substation used to convert the 
generator voltage to transmission 
voltage, as well as related energy 
management (dispatching) systems. 

Insured Loan means a loan made 
pursuant to section 305 of the RE Act. 
and may include a direct loan made 
under section 4 of the RE Act. 

Loan means any loan made or 
guaranteed by REA. 

Loan Contract means the agreement, 
as amended, supplemented, or restated 
from time to time, between a borrower 
and REA providing for loans made or 
guaranteed pursuant to the RE Act. 

Loan Feasibility means that borrower 
has the capability of repaying the loan 
in full as scheduled, in accordance with 
the terms of the mortgage, note, and 
loan contract. 

Loan Guarantee means a guarantee 
by REA of a loan made by another 
lender pursuant to section 306 or section 
314 of Ae RE Act to enable borrowers to 
secure financing from non-REA sources. 

Loan Period means the period of time 
during which the facilities included in a 
loan application will be constructed. It 
commences with the date shown on 
page 1 of REA Form 740c. Cost 
Estimates and Loan Budget for Electric 
Borrowers. The loan period is generally 
2 years for distribution borrowers and, 
except in the case of a loan for new 
generating and associated tranmission 
facilities, 3 years for the transmission 
facilities and improvements or 
replacements of generating facilities of 


power supply borrowers. The loan 
period for new generating facilities is 
determined on a case by case basis. 

Merger means the combining, 
pursuant to state law, of borrower or 
nonborrower organizations into an 
existing survivor organization that takes 
over the assets and assumes the 
liabilities of the merged organizations. 

Mortgage means any and all 
instruments creating a lien on or 
security interest in the borrower’s assets 
in connection with loans or guarantees 
under the RE Act. 

Ordinary Replacement means 
replacing one or more units of plant, 
called “retirement units”, with similar 
units when made necessary by normal 
wear and tear, damage beyond repair, or 
obsolescence of the facilities. 

Power Requirements Study (PRS) 
means the thorough study of a 
borrower’s electric loads and the factors 
that affect those loads in order to 
determine, as accurately as practicable, 
the borrower’s future requirements for 
energy and capacity. 

Power Supply Borrower means a 
borrower that sells or intends to sell 
electric power at wholesale to 
distribution or power supply borrowers 
pursuant to REA wholesale power 
contracts. 

PRR means Plant Revenue Ratio 
calculated as: 

A 

PRR= - 

B-C 

where: 

A=Total Utility Plant, which equals Part C, 
Line 3 of REA Form 7; 

B=Operating Revenue and Patronage 

Capital, which equals Part A, Line 1 of 
REA Form 7; and 

C=Co8t of Power, which equals the sum of 
Part A, Lines 2, 3, and 4 of REA Form 7. 

PRS Work Plan means the plan that 
sets forth the resources, methods, 
schedules, and milestones, to be used in 
the preparation and maintenance of a 
power requirements study. 

RE Act means the Rural 
Electrification Act of 1936, as amended 
(7 U.S.C. 901 etseqi). 

RE Act Beneficiary means a person, 
business, or other entity that is located 
in a rural area and is not receiving 
adequate central-station electric service, 
or that initially received central-station 
service through facilities financed by 
REA, or successors to such entities. 

REA means the Rural Electrification 
Administration, an agency of the United 
States Department of Agriculture. 

Retirement Unit means a substantial 
unit of property, which when retired, 
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with or without being replaced, is 
accounted for by removing its book cost 
from the plant account. 

Rural Area means any area of the 
United States, its territories and 
possessions (including any area within 
the Federated States of Micronesia, the 
Marshall Islands, and the Republic of 
Palau) not Included within the 
boundaries of any incorporated or 
unincorporated city, village or borough 
having a population exceeding 1,500. 

The papulation figure is obtained from 
the most recent data available, such as 
from the Bureau of the Census and Rand 
McNally and Company. For purposes of 
the "rural area" definition, the character 
of an area is determined as of the time 
the initial loan for the system is made. 

Subtransmission Facilities means the 
transmission facilities that cormect the 
high voltage side of the distribution 
substation to the low voltage side of the 
bulk transmission or generating 
facilities, as well as related supervisory 
control and data acqmsition facilities. 

System Improvement means the 
change or addition to electric plant 
facilities to improve the quality of 
electric service or to increase the 
quantity of electric power available to 
RE Act beneficiaries. 

TIER means Times Interest Earned 
Ratio calculated as: 


A 


where: 

A= Interest on Long-term Debt, which equals 
Part A, Line 15 of REA Form 7 
{distribution borrowers) or Section A 
Line 22 of REA Form 12a (power supply 
borrowers), except that Interest on Long¬ 
term debt shall be increased by % of the 
amount, if any, by which the rentals of 
Restricted Property (Part M, Line 3 of 
REA Form 7 or Section K, Line 4 of REA 
Form 12h) exceeds 2 percent of Total 
Margins and Equities (Part C, Line 32 of 
REA Form 7 or Section B, Line 33 of REA 
Form 12a: and 

B=Patronage Capital or Margins, which 
equals Part A, Line 27 of REA Form 7 or 
Section A, Line 34 of REA Form 12a. 

Transmission Faciiities means all 
electrical lines and related facilities, 
including certain substations, used to 
connect the distribution facilities to 
generation facilities. They include bulk 
transmission and sub transmission 
facilities. 

(b) Rules of Construction Unless the 
context otherwise indicates, "includes" 
and "including" are not limiting, and 
"or" is not exclusive. The terms defined 
in § 1710.2(a) of this part include the 


plural as well as the singular, and the 
singular as well as the plural. 

§ 1710.3 Form revisions. 

References in this part to REA forms 
or line numbers in REA forms will apply 
to corresponding information in future 
versions of the forms. 

§ 1710.4 Exception authority. 

Consistent with the RE Act and other 
applicable laws, the Administrator may 
make an exception to any requirement 
or provision of this part or other 
regulations pertaining to electric 
borrowers if the Administrator 
determines that application of the 
requirement or provision would 
adversely affect the Government’s 
interest, 

§ 1710.5 Availability of forms. 

Information about the availability of 
REA forms and publications cited in this 
part is available from Administrative 
Services Division, Rural Electrification 
Administration, United States 
Department of Agriculture, Washington, 
DC 20250-1500. These REA forms and 
publications may be reproduced. 

§§1710.0-1710.49 [Reserved! 

Subpart Types of Loans and Loan 
Guarantees 

§ 1710.50 Insured loans. 

REA makes insured loans under 
section 305 of the RE Act for the 
extension and improvement of electric 
facilities in rural areas. Generally, 
insured loans are made for distribution 
and subtransmission facilities, including 
ordinary replacements and warehouse 
and garage facilities, and in the case of 
financial hardship, other headquarters 
facilities, general plant equipment, and 
working capital if required for the initial 
operation of a distribution system, 
lliese loans are made for a term of up to 
35 years, and the standard interest rate 
is 5 percent per annum. Under certain 
circumstances, as set forth in the RE 
Act, the interest rate may be as low as 2 
percent per annum. 

§ 1710.51 Loan guarantees. 

REA provides 100 percent loan 
guarantees piirsuant to section 306 of 
the RE Act to enable borrowers to 
secure financing from certain non-REA 
sources, including the Federal Financing 
Bank. REA also provides 90 percent loan 
guarantees under section 314 of the RE 
Act to enable borrowers to secure 
financing from certain private lenders. 
The loan guarantees are made for a term 
of up to 35 years, and the interest rate is 
established at a rate agreed to by the 
borrower and the lender, with REA 


concurrence. The guarantee applies to 
the repajonent of both principal and 
interest. 

§§ 1710.52-1710.99 [Reserved] 

Subpart C—Loan Purposes and Basic 
Policies 

§1710.100 General 

The Rural Electrification 
Administration (REA) makes loans and 
loan guarantees to finance the 
construction of electric distribution, 
transmission and generation facilities, 
including system improvements and 
replacements, required to provide 
adequate electric service in rural areas. 
In some circumstances, REA may 
finance selected operating expenses of 
its borrowers. Loans made or 
guaranteed by the Administrator of REA 
will be made in conformance with the 
Rural Electrification Act of 1936 (RE 
Act), as amended (7 U.S.C. 901 et seq.), 
and 7 CFR chapter XVII. REA provides 
certain technical assistance to 
borrowers when necessary to aid the 
development of rural electric service 
and to protect loan security. 

§ 1710.101 Types of eligible borrowers. 

(a) REA makes loans to corporations, 
states, territories, and subdivisions and 
agencies thereof; municipalities: 
people’s utility districts: and 
cooperative, nonprofit, limited-dividend, 
or mutual associations that provide or 
propose to provide: 

(1) The basic retail electric service 
needs of rural areas, or 

(2) The power supply needs of 
distribution borrowers imder the terms 
of a wholesale power contract 
satisfactory to REA. 

(b) In making loans, REA gives 
preference to states, territories, and 
subdivisions and agencies thereof: 
mimicipalities; people’s utility districts; 
and cooperative, nonprofit, or limited- 
dividend associations. REA does not 
make loans to individual consumers. 

(c) Former borrowers that have paid 
off all outstanding loans may reapply for 
a loan to serve RE Act beneficiary loads 
accruing from the time the former 
borrower’s complete loan application is 
received by REA. The determination of 
whether an area is rural will be based 
on the population of the area at the time 
of the reapplication for a loan. 

(d) Former borrowers that have 
prepaid all then outstanding insured and 
direct loans in accordance with section 
306B of the RE Act must comply with the 
provisions of 7 CFR part 1788 before 
being considered eligible to borrow 
additional funds from REA. 
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§ 1710.102 Borrower etigtbfiity for 
different types of loans. (Reserved] 

§ 1710.103 Area coverage. 

(a) Borrowers shall make a diligent 
effort to extend electric service to all 
unserved persons within their service 
area who: 

(1) Desire electiic service, and 

(2) Meet all reasonable requirements 
established by the borrower as a 
condition of service. 

(b) If economically feasible and 
reasonable considering the cost of 
providing such service and the effects 
on all consumers* rates, such service 
shall be provided, to the maximum 
extent practicable, at the rates and 
minimum charges established in the 
borrower’s rate schedules, without the 
payment by such persons of a 
contribution in aid of construction. The 
loan contract shall contain provisions to 
this effect. 

§ 1710.104 Service of non-RE Act 
beneficiaries. 

(a) To the greatest extent practical, 
loans are limited to providing electric 
facilities that serve RE Act beneficiaries. 
When it is determined by the 
Administrator to be necessary in order 
to furnish or improve electric service in 
rural areas, loans may be made to 
finance electric facilities that will also 
serve consumers in nonrural areas, or 
consumers in rural areas who are 
already receiving adequate central 
station service. 

(b) Loan funds may be approved for 
facilities to serve non«RB Act 
beneficiaries only if: 

(1) The primary purpose of the loan is 
to furnish or improve service for RE Act 
beneficiaries, and 

(2) The use of loan funds to serve non- 
RE Act beneficiaries is necessary and 
incidental to the primary purpose of the 
loan. 

(c) The determination whether 
adequate central station service is being 
provided in a rural area will be made by 
the Administrator on a case by-case- 
basis. It will be based on current normal 
standards for electric service, taking 
factors such as the following into 
consideration: 

(1) The continuity of service. 

(2) Voltage and frequency regulation. 

(3) The age and condition of the 
existing electric facilities. 

(4) The adequacy of capacity to meet 
the requirements of existing consumers. 

(5) The ability of existing consumers 
to use modem electric appliances 
efficiently under the existing service. 

§ 1710.105 State regulatory approvals. 

(a) In states where a borrower is 
required to obtain approval of a project 


or its financing from a state regulatory 
authority. REA may require that such 
approvals be obtained, if feasible for the 
borrower to do so, before the following 
types of loans are approved by REA: 

(1) Loans requiring an Environmental 
Impact Statement. 

(2) Loans to finance generation and 
transmission facilities, when the loan 
request for such facilities is $25 million 
or more, 

(b) At minimum in the case of all 
loans, such state approvals will be 
required before loan funds are 
advanced. 

(c) In cases where state regulatory 
authority approval has been obtained, 
but the borrower has failed to proceed 
with the project in a timely manner 
according to the schedule contained in 
the borrower’s project design manual, or 
if there are cost overruns or other 
developments that threaten loan 
feasibility or security, REA may require 
the borrower to obtain a reaffirmation of 
the project and its financing from the 
state authority before any additional 
loan funds are advanced. 

§1710.106 Uses Of loan funds. 

(a) REA loan funds may be used to 
hnance: 

(1) Distribution facilities, (i) The 
constmction of new distribution 
facilities or systems and the cost of 
system improvements and removals, 
less salvage value, needed to meet load 
growth requirements or improve the 
quality of service. 

(ii) The purchase, rehabilitation and 
integration of existing distribution 
facilities and associated service 
territory when the acquisition is an 
incidental and necessary means of 
providing or improving service to 
persons in rural areas who are not 
receiving adequate central station 
service, and the borrower is unable to 
finance the acquisition from other 
sources. See § 1710.107 of this part, 

(2) Transmission and generation 
facilities, (i) The construction of new 
transmission and generation facilities or 
systems and the cost of system 
improvements and removals, less 
salvage value, needed to meet load 
growth and improve the quality of 
service. 

(ii) The purchase of an ownership 
interest in new or existing transmission 
or generation facilities to serve RE Act 
beneHciaries. 

(3) Ordinary plant replacements. The 
excess of the total cost of ordinary 
replacements over the original cost of 
the facilities being replaced, unless 
financing of the total cost is specifically 
authorized by the Administrator. 


(4) Warehouse and garage facilities. 
The purchase, remodeling, or 
construction of warehouse and garage 
facilities required for the operation of a 
borrower’s system. See § 1710.106(b) of 
this part. 

(5) Interest, The payment of interest 
on indebtedness incurred by a borrower 
to finance the construction of generation 
and transmission facilities during the 
period preceding the date such facilities 
are placed into service, if requested by 
the borrower and found necessary by 
REA. 

" (b) In cases of financial hardship, as 

determined by the Administrator, loans 
may also be made to finance the 
following items: 

(1) The headquarters office and other 
headquarters facilities in addition to 
those cited in § 1710.106(a)(4) of this 
part. 

(2) General plant equipment, including 
furniture, office, transportation, data 
processing and other work equipment. 

(3) Working capital required for the 
initial operation of a new system. 

(c) REA will not make loans to finance 
the following items: 

(1) Electric facilities, equipment, 
appliances, or wiring located inside the 
premises of the consumer, except certain 
load-management equipment 

(2) Facilities to serve consumers who 
are not beneficiaries of the RE Act 
unless those facilities are necessary and 
incidental to providing or improving 
electric service in rural areas. See 

11710.104 of this part 

(3) Any facilities that a state 
regulatory authority having jurisdiction 
will not approve for inclusion in the 
borrower’s rate base, or will not 
otherwise allow rates sufficient to repay 
with interest the debt incurred for the 
facilities. 

(d) To make optimal use of available 
loan funds in furthering the purposes of 
the RE Act, the amount lent to any one 
borrower in a given year may be limited 
to less than the total amount eligible for 
REA financing, taking into consideration 
the amount of loan funds available and 
the size of REA’s loan application 
inventory. 

§ 1710.107 Amount lent for acquisitions. 

The amount that will be lent for an 
acquisition is limited to the value of the 
property, as determined by REA. If the 
acquisition price exceeds this amount, 
the borrower shall provide the 
remainder without REA financial 
assistance. 

§ 1710.10$ Mergers and consolidations. 

(a) REA encourages its borrowers to 
consider merging or consolidating with 
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another electric borrower when such 
action will contribute to greater 
operating efficiency and financial 
soundness. 

(b) After a merger or consolidation, 
REA will give priority consideration to 
making loans to the surviving system to 
finance the integration and 
rehabilitation of electric facilities, if 
necessary, and the improvement or 
extension of electric service in rural 
areas. REA does not make loans for 
costs incurred in effectuating mergers or 
consolidations, such as legal expenses 
or feasibility study costs. 

§ 1710.109 Reimbursement of general 
funds. 

Borrowers may request that a loan 
include funds to reimburse general fimds 
used to finance facilities that were 
included in an REA-approved 
construction work plan or work plan 
amendment, and for which no loan 
funds were available at the time of 
construction. Except in cases of extreme 
financial hardship, reimbursement will 
generally be limited to the cost of 
construction completed during the 24 
month period immediately preceding the 
loan period. 

§ 1710.110 Supplemental financing. 

(a) Borrowers may be required to 
obtain a portion of their financing needs 
from supplemental sources as a 
condition of obtaining REA loans or 
loan guarantees. See 7 CFR parts 1712 
and 1714 and REA Bulletin 20-14. 

(b) The terms and conditions of such 
supplemental financing and any security 
offered to the supplemental lender are 
subject to REA approval. Generally, 
supplemental financing must bear the 
same maturity and be amortized in the 
same manner as REA loans made 
concurrently. Borrowers may elect to 
repay the loans either in substantially 
equal periodic installments covering 
interest and principal, or in periodic 
installments that include interest and 
level amortization of principal. 

(c) Applicants for an insured loan will 
generally be required to obtain a portion 
of their loan funds from a supplemental 
source without an REA guarantee. 

(d) Supplemental financing required 
for insured loans —(1) Distribution 
borrowers, (i) Distribution borrowers 
that had, as of December 31,1980, an 
average consumer density of 2 or fewer 
per mile or an average adjusted plant 
revenue ratio (APRR), as defined in 

§ 1710.2, of over 9.0 shall obtain 
supplemental financing equal to 10 
percent of their loan request. 

(ii) All other distribution borrowers 
must obtain supplemental financing 


based on their plant revenue ratio (PRR), 
as follows: 


PRR 

Supplemental 

loan 

percentage 

9.00 And Abnvfi. 

10 

fl01-ll99.. . 

20 

fi.QO And below. 

30 



(2) Power supply borrowers. The 
supplemental loan proportion required 
of a power supply borrower is based on 
the simple arithmetic mean of the 
supplemental loan proportions required 
of the borrower's distribution members. 

§1710.111 Refinancing. 

(a) REA does not make loans or loan 
guarantees to refinance the outstanding 
indebtedness of borrowers, except in the 
following cases: 

(1) Loans or loan guarantees to 
refinance long-term debt owed by 
borrowers to the Tennessee Valley 
Authority for credit extended under the 
terms of the Tennessee Valley Authority 
Act of 1933, as amended. 

(2) Loan guarantees made in 
accordance with the provisions of 
section 306A of the RE Act to prepay a 
loan (or any loan advance thereunder) 
made by the Federal Financing Bank. 

(b) In certain circumstances, such as 
those stated in article 1, section 1 of the 
standard mortgage, REA may make a 
loan to replace interim financing 
obtained for the construction of 
facilities. 

§ 1710.112 Loan feasibility. 

(a) REA will make a loan only if there 
is reasonable assurance that the loan, 
together with all outstanding loans and 
other obligations of the borrower, will 
be repaid in full as scheduled, in 
accordance with the mortgage, notes, 
and loan contracts. The borrower must 
provide evidence satisfactory to the 
Administrator that the loan will be 
repaid in full as scheduled, and that all 
other obligations of the borrower will be 
met. 

(b) Based on evidence submitted by 
the borrower and other information, 

REA will use the following criteria to 
evaluate loan feasibility: 

(1) Projections of power requirements, 
rates, revenues, expenses, margins, and 
other factors for the present system and 
proposed additions are based on 
reasonable assumptions and adequate 
supporting data and analysis, including 
analysis of a range of assumptions for 
the significant variables. 

(2) Projected revenues from the rates 
proposed by the borrower are adequate 
to meet the required TIER and DSC 


ratios based on the borrower's total 
costs, including the projected maximum 
debt service cost of the new loan. 

(3) The economics of the borrower’s 
operations and service area are such 
that consumers can reasonably be 
expected to pay the proposed rates 
required to cover all expenses and meet 
REA TIER and DSC requirements, and 
the borrower can reasonably compete 
with other utilities to prevent load loss 
while providing satisfactory service to 
its consumers. 

(4) Any risks of possible loss of 
substantial loads from large consumers 
or from load concentrations in particular 
industries will not impair loan 
feasibility. 

(5) Any risks of loss of portions of the 
borrower's service territory from 
annexation or other causes will not 
impair loan feasibility. 

(6) In states where rates or investment 
decisions are subject to approval by 
state regulatory authorities, there is 
reasonable expectation that such 
approvals will be forthcoming to enable 
repayment of the loan in full according 
to its terms. 

(7) The experience and performance 
of the system’s management is 
acceptable. 

(8) In the case of joint ventures, the 
borrower has sufficient management 
control or other contractual safeguards 
with respect to the construction and 
operation of the jointly owned facility to 
ensure that the borrower’s interests are 
protected and the credit risk is 
minimized. 

(9) The borrower has implemented 
adequate financial and management 
controls and there are and have been no 
significant financial or other 
irregularities. 

(10) Other factors that REA 
determines to be relevant. 

§ 1710.113 Loan security. 

(a) REA makes loans only if, in the 
judgment of the Administrator, the 
security therefore is reasonably 
adequate and the loan will be repaid 
according to its terms within the time 
agreed. 

(b) REA generally requires that 
borrowers provide it with a first lien on 
all of the borrower's real and personal 
property, including intangible personal 
property and any property acquired 
after the date of the loan. This lien shall 
be in the form of a mortgage by the 
borrower to the Government or a deed 
of trust between the borrower and a 
trustee satisfactory to the Administrator, 
together with such security agreements, 
financing statements, or other security 
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documents as REA may deem necessary 
in a particular case. 

(c) When a borrower is unable by 
reason of preexisting encumbrances, or 
otherwise, to furnish a first mortgage 
lien on its entire system the 
Administrator may accept other forms of 
security, such as a pledge of revenues, if 
he or she determines such security is 
reasonably adequate and the form and 
nature thereof is otherwise acceptable. 

(d) In the case of loans that include 
the financing of electric facilities that 
are operated as an integral component 
of a non-REA financed system (such as 
facilities co-owned with other electric 
utilities), the borrower shall, in addition 
to the mortgage lien on all of the 
borrower’s electric facilities, furnish 
adequate assurance, in the form of 
contractual or other security 
arrangements, that the system will be 
operated on an efficient and continuous 
basis. Satisfactory evidence must also 
be provided that the non-REA financed 
system is financially sound and under 
capable management. 

(e) Additional financial, investment, 
and managerial controls appear in the 
loan contract and mortgage required by 
REA. 

§ 1710.114 TIER and DSC requirements. 

(a) General TIER and DSC 
requirements are set forth in the 
borrower’s mortgage, loan contract, or 
other contractual agreements with REA. 
The requirements set forth in this 
section apply to borrowers that receive 
a loan after the effective date of this 
rule. Nothing in this section, however, 
shall reduce the TIER or DSC 
requirements of a borrower that has 
contractually agreed with REA to a 
higher requirement. 

(b) TIER and DSC levels. The 
minimum TIER and DSC levels required, 
whether applied on an annual or 
average basis, are 1.50 and 1.25, 
respectively, for distribution borrowers, 
and 1.05 and 1.00, respectively, for 
power supply borrowers. The 
Administrator, in his or her sole 
discretion, may require higher TIER and 
DSC levels or revise TIER and DSC 
requirements for individual borrowers 
or classes of borrowers to ensure loan 
feasibility and security and improve the 
credit worthiness of borrowers. 

(c) Requirements for loan feasibility. 
To be eligible for a loan, borrowers must 
demonstrate to RA that they will, on a 
pro forma basis, earn the TIER and DSC 
levels required by § 1710.114(b) in each 
of the years included in the borrower’s 
long range financial forecast prepared in 
support of its loan application, as set 
forth in subpart G of this part. 


(d) Requirements for rote design. (1) 
Borrowers must design their rates for 
electric power and energy and other 
services to provide sufficient revenue to 
pay all fixed and variable expenses, to 
provide and maintain reasonable 
working capital and to maintain on an 
annual basis the ’TIER and DSC levels 
required by § 1710.114(b). 

(2) As used in this section, fixed and 
variable expenses include, but are not 
limited to: all taxes, depreciation, 
maintenance expenses, and the cost of 
electric power and energy and other 
operating expenses of the electric 
system, including all obligations under 
the wholesale power contract, all lease 
payments when due, and ail principal 
and interest payments on outstanding 
indebtedness when due. 

(e) Requirements for advance of 
funds. (1) If a borrower applying for a 
loan has failed to achieve the TIER or 
DSC levels required by § 1710.114(b) 
during the calender year, or latest 12 
month period, immediately preceding 
approval of the loan, or the borrower’s 
average TIER or average DSC for the 2 
highest years out of the most recent 3 
calendar years was below the levels 
required in § 1710.114(b), no funds from 
such loan will be advanced to the 
borrower until it has adopted an annual 
financial plan and operating budget 
satisfactory to REA and taken such 
other action as REA may require to 
demonstrate that the required TIER and 
DSC levels will be maintained in the 
future. Such other action may include, 
for example, increasing system 
operating efficiency and reducing costs 
or adopting a rate design that will 
achieve the required TIER and DSC 
levels, and either placing such rates into 
effect or taking action to obtain 
regulatory authority approval of such 
rates. 

(2) With respect to any outstanding 
loan made after the effective date of this 
rule, if based on actual or projected 
financial performance of the borrower, 
REA determines that the borrower may 
not achieve its required TIER or DSC 
levels in the current or future years, 

REA may withhold the advance of loan 
funds until the borrower has taken 
remedial action satisfactory to REA. 

§ 1710.115 Loan maturity. 

(a) REA is authorized to make loans 
and loan guarantees with a maturity of 
up to 35 years. Most of the electric 
facilities financed by REA have a long 
useful life, often approximating 35 years. 
Some facilities, such as load 
management equipment and 
Supervisory Control and Data 
Acquisition equipment, have a much 
shorter useful life due to obsolescence. 


Operating loans to finance working 
capital required for the initial operation 
of a new system are a separate class of 
loans and usually have a maturity of 
less than 10 years. 

(b) Except for operating loans, loans 
made or guaranteed by REA generally 
must be repaid with interest within a 
period, up to 35 years, that 
approximates the expected useful life of 
the facilities financed. The expected 
useful life shall be based on the 
weighted average of the depreciation 
rates that the borrower proposes for the 
facilities financed by the loan, provided 
that these rates are deemed appropriate 
by REA. In states where the borrower 
must obtain state regulatory authority 
approval of depreciation rates for rate 
making purposes, the depreciation rates 
used for the purposes of this paragraph 
shall be the rates currently approved by 
the state authority or rates for which the 
borrower plans to seek state authority 
approval, provided that these rates are 
deemed appropriate by REA. Where a 
state regulatory authority does not 
approve depreciation rates, if the rates 
proposed by the borrower are not 
deemed appropriate by REA, REA will 
base expected useful life on the 
depreciation rates listed in Bulletin 183- 
1, or its successor, revising such rates as 
necessary to reflect current industry 
practice. 

(c) Borrowers may request a 
repayment period shorter than the 
expected useful life of the facilities 
financed. 

(d) The Administrator may approve a 
repayment period longer than the 
expected useful life of the facilities 
financed, up to 35 years, if a longer 
maturity is required to ensure 
repayment of the loan and loan security 
is adequate. 

§ 1710.116 Equity development plan. 

As a condition for obtaining a loan, a 
borrower whose total equity is less than 
40 percent of its total assets, after taking 
into consideration the effects on the 
balance sheet of a new loan, will be 
required to prepare and follow an equity 
development plan acceptable to REA. 

§1710.117 Environmental considerations. 

Borrowers are required to comply 
with 7 CFR part 1794, which sets forth 
applicable requirements of the National 
Environmental Policy Act (NEPA), as 
amended (42 U.S.C. 4321 etseq.)\ the 
Council on Environmental Quality 
Regulations for Implementing the 
Procedural Provisions of NEPA (40 CFR 
parts 1500-1508); and certain other 
statutes, regulations and orders. They 
must also comply with any other 
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applicable Federal or state 
environmental laws or regulations. 

§ 1710.118 Energy conservation and load 
management 

Borrowers are encouraged to promote 
the efticient use of electric energy and to 
promote load management in order to 
improve system load factors, to reduce 
losses, to use existing facilities more 
effectively, and to reduce the need for 
new generating facilities. 

§1710.119 Loan processing priorities. 

(a) Generally loans are processed in 
chronological order based on the date 
the complete application is received in 
the Area office. 

(b) The Administrator may give 
priority to loans that are required to 
meet the following needs: 

(1) To restore electric service 
following a major storm or other 
catastrophe. 

(2) To bring existing electric facilities 
into compliance with any environmental 
requirements imposed by Federal or 
state law that were not in effect at the 
time the facilities were originally 
constructed. 

(3) To finance the capital needs of 
borrowers that have merged or 
consolidated after the effective date of 
this regulation, provided that the merger 
or consolidation has been approved by 
REA and determined to enhance the 
repayment or security of REA loans. 
Such priority will be considered for a 
period up to 5 years after REA approval 
of the merger or consolidation. 

(4) To meet other objectives of the RE 
Act, as determined by the 
Administrator. 

(c) The Administrator may also 
change the normal order of processing 
loan applications in order to ensure that 
all insured loan authority for the fiscal 
year is utilized. 

§ 1710.120 Construction standards and 
contracts. 

Borrowers shall follow all REA 
requirements regarding construction 
work plans, construction standards, 
approved materials, construction and 
related contracts, inspection procedures, 
and bidding procedures. 

§ 1710.121 insurance requirements. 

Borrowers are required to comply 
with certain requirements with respect 
to insurance and fidelity coverage as set 
forth in 7 CFR part 1788. 

§ 1710.122 Equal opportunity and 
nondiscrimination. 

Borrowers are required to comply 
with certain regulations on 
nondiscrimination in program services 
and benefits and on equal employment 


opportunity as set forth in REA Bulletins 
20-15 and 20-19 or their successors; 7 
CFR parts 15 and 15b; and 45 CFR part 
90. 

§ 1710.123 Debarment and suspension. 

Borrowers are required to comply 
with certain requirements on debarment 
and suspension as set forth in 7 CFR 
part 3017. 

§ 1710.124 Uniform Relocation Act. 

Borrowers are required to comply 
with 49 CFR part 24, which sets forth the 
requirements of the Uniform Relocation 
Assistance and Real Property 
Acquisition Policy Act of 1970 (Pub. L. 
91-646; 84 Stat. 1894; U.S.C. 4601 etseq.], 
as amended by the Uniform Relocation 
Act Amendments of 1987 (Pub. L. 100-17; 
101 Stat. 246-256). 

§ 1710.125 Restrictions on lobbying. 

Borrowers are required to comply 
with certain requirements with respect 
to restrictions on lobbying. See 7 CFR 
part 3018. 

§ 1710.128 Federal debt delinquency. 

(a) Prior to approval of a loan or 
advance of funds, a borrower must 
report to REA whether or not it is 
delinquent on any Federal debt, such as 
Federal income tax obligations or a loan 
or loan guarantee from another Federal 
agency. If delinquent, the reasons for the 
delinquency must be explained, and 
REA will take such explanation into 
consideration in deciding whether to 
approve the loan or advance of funds. 

(b) Applicants for a loan or loan 
guarantee must also certify that they 
have been informed of the collection 
options the Federal government may use 
to collect delinquent debt. 

§ 1710.127 Drug free workplace. 

Borrowers are required to comply 
with the Drug Free Workplace Act of 
1388 (Pub. L. lOa-690, title V, subtitle D) 
and the Acf s implementing regulations 
(7 CFR part 3017) when a borrower 
receives a Federal grant or enters into a 
procurement contract awarded pursuant 
to the provisions of the Federal 
Acquisition Regulation (title 48 CFR) to 
sell to a Federal agency property or 
services having a value of $25,000 or 
more. 

§§1710.128-1710.149 [Reserved] 

Subpart D—Basic Requirements for 
Loan Approval 

§1710.150 GeneraL 

The RE Act and prudent lending 
practice require that the Administrator 
make certain findings before approving 
an electric loan or loan guarantee. The 


borrower shall provide the evidence 
determined by the Administrator to be 
necessary to make these findings. 

§ 1710.151 Required findings for ail loans. 

(a) Area coverage. Adequate electric 
service will be made available to the 
widest practical number of rural users in 
the borrower’s service area during the 
life of the loan. See § 1710.103 of this 
part. 

(b) Feasibility. The loan is feasible 
and it will be repaid on time according 
to the terms of the mortgage, note, and 
loan contract. At any time after the 
original determination of feasibility, the 
Administrator may require the borrower 
to demonstrate that the loan remains 
feasible. See § 1710.112 and subpart G of 
this part. 

(c) Security. REA will have a first lien 
on the borrower’s total system or other 
adequate security, and adequate 
financial and managerial controls will 
be included in the loan documents. See 
§ 1710.113 of this part. 

(d) Interim financing. For loans that 
include funds to replace interim 
financing, there is satisfactory evidence 
that such funds are necessary. 

(e) Facilities for nonrurol areas. 
Whenever a borrower proposes to use 
loan funds for the improvement, 
expansion, construction, or acquisition 
of electric facilities for non-RE Act 
beneficiaries, there is satisfactory 
evidence that such funds are necessary 
and incidental to furnishing or 
improving electric service for RE Act 
beneficiaries. See § 1710.104 of this part. 

(f) Facilities to be included in rate 
base. In states having jurisdiction, the 
borrower has provided satisfactory 
evidence based on the information 
available, such as an opinion of counsel, 
that the state regulatory authority will 
not exclude from the borrower’s rate 
base any of the facilities included in the 
loan request, or otherwise prevent the 
borrower from charging rates sufficient 
to repay with interest the debt incurred 
for the facilities. 

§ 1710.152 Primary support documents. 

The following primary support 
documents and studies must be 
prepared by the borrower for approval 
by REA in order to support a loan 
application: 

(a) Power requirements study (PRS). 
This study provides the borrower and 
REA with an understanding of the 
borrower’s system loads, the factors 
influencing those loads, and valid 
estimates of future loads. It provides a 
basis for projecting annual kWh sales 
and revenues, and for engineering 
estimates of plant additions required to 
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accommodate the forecasted loads. The 
requirements for a PRS are set forth in 
subpart E of this part. 

(b) Construction workplans (CWP). 
The CWP shall specify and document 
the capital investments required to serve 
a borrower’s planned new loads, 
improve service reliability and quality, 
and service the chan|[ing needs of 
existing loads. The requirements for a 
CWP are set forth in subpart F of this 
part. 

(c) Long-range financial forecasts. 

REA encourages borrowers to maintain 
on a current basis a long-range financial 
forecast, which should be used by a 
borrower’s board of directors and 
manager to guide the system towards its 
financial goals. The forecast submitted 
in support of a loan application shall 
show the projected results of future 
actions planned by the board of 
directors. The requirements for a long- 
range financial forecast are set forth in 
subpart G of this part. 

(d) Borrowers environmental report 
(BER). This document is used to 
determine what effect the construction 
of the facilities included in the 
construction work plan will have on the 
environment. In developing a BER a 
borrower shall follow the policy and 
procedural requirements set forth in 7 
CFR part 1794. After reviewing the BER, 
REA will determine whether additional 
environmental studies will be required. 

§ 1710.153 Additional requirements and 
procedures. 

Additional requirements and 
procedures for obtaining REA financial 
assistance are set forth in 7 CFR part 
1712 and REA Bulletins 29-6 and 20-22 
for loan guarantees, and in 7 CFR part 
1714 and REA Bulletin 20-2 for insured 
loans. 

§§ 1710.154-1710.199 [Reserved] 

Subpart E*--Power Requirements 
Studies 

§1710.200 Purpose. 

This subpart sets forth the policies, 
procedures and criteria for the 
preparation, approval and use of power 
requirements studies (PRSs) and PRS 
work plans. A PRS is a thorough study 
of a borrower’s electric loads and the 
factors that affect those loads in order to 
determine, as accurately as practicable, 
the borrower’s future requirements for 
energy and capacity. The PRS of a 
power supply borrower includes and 
integrates the PRSs of its member 
systems. 


§ 1710.201 Requirement to prepare a 
PRS—power supply borrowers. 

(a) A power supply borrower having 
total assets of $100 million or more shall: 

(1) Prepare and obtain REA approval 
of a new PRS not less frequently than 
every 3 years, which shall include new 
or revised equations and models, 

(2) Annually update the PRS to REA’s 
satisfaction in the intervening years 
based on new data and assumptions, 
but not necessarily including new or 
revised equations and models, 

(3) Maintain a current PRS work plan 
approved by REA which shall set forth 
the resources, methods, schedules and 
milestones required for the preparation 
and maintenance of the PRS, and 

(4) Provide a current PRS approved by 
REA in support of any request for REA 
financial assistance or for REA approval 
of long-term power contracts or other 
actions as appropriate. 

(b) A power supply borrower with 
total assets of less than $100 million is 
not required to have a current, REA- 
approved PRS on an ongoing basis but is 
required to provide a current, REA- 
approved PRS in support of any request 
for REA financial assistance or for REA 
approval of long-term power contracts 
or other actions as appropriate. For 
purposes of this paragraph and 
paragraph (a)(4) of this section, the 
determination of whether a borrower’s 
PRS is current will be made by REA at 
the time financial assistance or other 
REA action is requested. The borrower 
may be required to update the PRS to 
incorporate the most recently available 
operating data and other information. 

(c) A power supply borrower that is a 
member of another power supply 
borrower that has total assets of $100 
million or more is subject to the 
requirements of § 1710.201(a), except 
that such member is not required to 
have a separate PRS work plan. The 
distribution members of such a power 
supply borrower are also subject to the 
requirements of § 1710.201(a). except 
that such members are not required to 
have separate PRS work plans. 

(d) At the borrower’s request, REA 
may extend for up to 3 months the time 
frames set forth in § 1710.201(a) (1) and 

(2) if REA determines the borrower is in 
substantial compliance with its REA- 
approved work plan and significant 
changes in existing PRS models and 
assumptions are not required. 

§ 1710.202 Requirement to prepare a 
PRS—distiibutlon borrowers. 

(a) If a distribution borrower is a 
member of a power supply borrower 
that has total assets of $100 million or 
more, it must meet the requirements of 
§ 1710,201(a), except for the requirement 


to prepare a work plan, which is the 
responsibility of the power supply 
borrower. The provisions of 
§ 1710.201(c) also apply. 

(b) All other distribution borrowers, 
including unaffiliated distribution 
systems as well as members of power 
supply borrowers with total assets of 
less than $100 million, must either: 

(1) Meet the requirements of 
§ 1710.201(a), if the distribution 
borrower owns generation and bulk 
transmission plant valued at $100 
million or more, or 

(2) Meet the requirements of 
§ 1710.201(b). 

§ 1710.203 Basic policies and 
requirements for a PRS. 

(a) A PRS or PRS update must be 
completed and submitted to REA on a 
timely basis to enable prompt review by 
REA. 

(b) A PRS completed more than 12 
months prior to submission will not be 
considered by REA. 

(c) Adequate coordination is required 
between all power supply borrowers 
and their members in the preparation of 
their respective PRSs or PRS updates. 

(d) To facilitate REA review of the 
work plan and the PRS, the borrower 
shall make reasonable staff resources 
available to REA, and all documents, 
data, working papers, and other 
information, in formats acceptable to 
REA, that support the work plan and the 
PRS. 

(e) Notwithstanding any other 
provisions of this subpart, any power 
supply or distribution borrower may be 
required to prepare a new or updated 
PRS at any time, or to maintain a current 
PRS on an ongoing basis, if required for 
REA to determine loan feasibility, to 
ensure loan security, to consider 
requests submitted for approval under a 
borrower’s loan contract or mortgage, or 
otherwise to effectively administer the 
electric program. 

(f) All PRSs shall include the 
following, using a format approved by 
REA: 

(1) A discussion of the scope of the 
PRS, including the proposed uses of the 
information developed for planning load 
management and energy efficiency 
programs, plant investments, and 
financial requirements. 

(2) A discussion of the borrower 
personnel, consultants, data, and other 
resources used in the preparation of the 
PRS. 

(3) A discussion of the procedures 
used to collect, validate, process, and 
update the data used in the study. 

(4) Documentation of the analysis and 
modeling of the borrower’s electric 





Federal Register / VoL 56, No, 39 / Wednesday, February 27, 1991 / Proposed Rules 8245 


system loads and other pertinent 
information used in the PRS. All data, 
sensitivity analyses and other 
procedures used to test significant 
assumptions and to generate the load 
estimates and related factors must be 
included in the PRS or otherwise made 
available to REA, and clearly identified, 
sourced and dated, 

(5) An analysis of the borrower’s past, 
existing, and future electric system 
loads of RE Act beneficiaries and 
others, including explanation and 
documentation of all assumptions, 
sensitivity analyses and other 
considerations used to prepare the 
estimates. Areas of analysis shall 
normally include, but are not limited to: 
developing land use patterns; potential 
losses of load due to annexation or 
other causes; prospective residential 
and commercial development; probable 
rate levels; the effects of rales and 
competition from neighboring utilities on 
loads; existing and anticipated patterns 
of energy usage and appliance 
saturation; and availability of 
alternative energy sources. Load 
management, conservation, and power 
marketing considerations must also be 
included. 

(6) A discussion and analysis of the 
high, most-probable and low estimates 
of the borrower’s future electric system 
loads. In addition to analyzing 
alternative economic and demographic 
scenarios, this analysis usually shall 
include the effects of abnormal weather 
(severe or mild) on system loads. 

(7) Completed REA Forms 341 and 345 
and 10 years data from REA Form 7 Part 
R. Computer-generated facsimiles may 
be used if acceptable to REA. Graphs, 
tables, spreadsheets or other exhibits 
shall be included as appropriate. 

(8) A discussion and documentation of 
the coordination activities between a 
power supply borrower and its REA- 
borrower members, as applicable, and 
between the borrower and REA. If a 
power supply borrower and any member 
disagree on an issue or estimate, REA 
will provide assistance, if requested, in 
attempting to resolve the disagreement, 

(9) The borrower’s general manager’s 
recommendation to the board of 
directors on adoption of the PRS. 

(10) Approval of the PRS by the 
borrower’s board of directors. 

(g) A PRS and its supporting data and 
analysis shall be retained in the 
borrower’s records for a period of not 
less than 10 years after the date of REA 
approval of the PRS. 

§ 1710.204 PRS work plan requirements. 

(a) All borrowers required to prepare 
and maintain a PRS on an ongoing basis 
with annual updates are required to 


prepare and obtain REA approval of a 
PRS work plan, except for those 
borrowers that are members of a power 
supply borrower that is required to 
prepare a PRS work plan. The PRS work 
plan shall establish the resources, 
methods, schedules, and milestones to 
be used in the preparation and 
maintenance of the PRS, 

(b) A power supply borrower’s work 
plan shall include the member inputs 
and coordination mechanisms required 
for the preparation of its PRS as well as 
the PRSs of the system’s members. 
Member concurrences on the work plan 
are required before the plan is submitted 
to REA for approval. The member 
systems, as well as the power supply 
borrower, are required to follow the 
work plan in preparing their respective 
PRSs. 

(c) A PRS work plan must be 
approved by the borrower’s board of 
directors. 

(d) A borrower may amend its work 
plan subject to REA approval. A new or 
revised work plan may be required by 
REA if REA concludes the existing plan 
will not result in a satisfactory PRS on a 
timely basis. 

(e) In addition, a PRS work plan shall: 

(1) Identify the borrower and, as 
applicable, member personnel that will 
serve as project leaders or liaisons with 
the authority to make decisions and 
commit resources within the scope of 
the work plan. 

(2) Provide for residential consumer 
surveys at least every 3 years to obtain 
data on appliance and equipment 
saturation and electricity demand, when 
residential demand is a substantial 
portion of total load, as determined by 
REA. In the case of a power supply 
borrower, such surveys shall be 
coordinated with the borrower’s 
members. 

(3) Provide for all other data collection 
and verification, analyses, modeling, 
and documentation required in 

§ 1710.203. 

(4) Provide for an ongoing REA review 
of the PRS. 

(f) Generally, a work plan shall cover 
a period of 1 to 3 years. 

(g) The work plan shall be retained in 
the borrower’s records for a period of 
not less than 10 years after the date of 
REA approval of the plan. 

§ 1710.205 Basic crlteiia for REA approval 
of a PRS. 

REA will use the following basic 
criteria in deciding whether to approve a 
PRS: 

(a) The borrower objectively analyzed 
all relevant factors that influence the 
consumption of electricity and the 


requirements for generation and 
transmission capacity. 

(b) The borrower accurately analyzed 
RE Act beneficiary needs and non-RE 
Act beneficiary needs. 

(c) The borrower developed adequate 
supporting data, used valid assumptions, 
analyzed all relevant alternative 
assumptions and scenarios, and used 
valid and verifiable analytical 
techniques and models. 

(d) The borrower provided REA with 
adequate documentation and assistance 
to allow for a thorough and independent 
review. 

(e) In the case of a power supply 
borrower, the preparation of the work 
plan and PRS was adequately 
coordinated with its members. 

(f) The PRS was recommended for 
approval by the borrower’s general 
manager and has been approved by the 
borrower’s board of directors. 

§ 1710.206 Waiver of borrower 
requirements. 

If requested in writing by a borrower’s 
general manager, the Administrator 
may, for good cause shown, waive any 
of the requirements applicable to 
borrowers in this subpart if the 
Administrator determines that waiving 
the requirement will not significantly 
affect accomplishment of the objectives 
of this subpart and the requirement 
imposes a substantial burden on the 
borrower. 

(Approved by the Office of Management and 
Budget under control number 0572-0032) 

§§ 1710.207-1710.249 [Reserved] 

Subpart F—Construction Work Plans 
and Related Studies 

§1710.250 General. 

(a) An ongoing, integrated planning 
system is needed by borrowers to 
determine their short-term and long-term 
needs for plant additions, 
improvements, replacements, and 
retirements. The primary components of 
the system consist of long range 
engineering plans, construction work 
plans (CWPs), and special engineering 
and cost studies. Long range engineering 
plans identify plant investments 
required over a period of 10 years or 
more. CWPs specify and document plant 
requirements for the short-term, usually 
2 to 3 years, and special engineenng and 
cost studies are used to support CWPs 
and to identify and document 
requirements for specific additions of 
generation capacity and associated 
transmission plant. 

(b) Generally, all borrowers are 
required to maintain up-to-date long 
range engineering plans approved by 
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their boards of directors and REA. 
Current CWPs approved by the 
borrower’s board and REA must also be 
developed and maintained for 
distribution and transmission facilities 
and for improvements and replacements 
of generation facilities. Applications for 
REA financial assistance for such 
facilities must be supported by a 
current, approved CWP. 

(c) A long range engineering plan 
specifies and supports the major system 
additions, improvements, replacements, 
and retirements needed for an orderly 
transition from the existing system to 
the system required 10 or more years in 
the fiiture. The planned future system 
should be based on the most technically 
and economically sound means of 
serving the borrower’s long-range loads 
in a reliable and environmentally 
acceptable manner. 

(d) A CWP shall include investment 
cost estimates and supporting 
engineering and cost studies to 
demonstrate the need for each proposed 
facility or activity and the 
reasonableness of the investment 
projections and the engineering 
assumptions used in sizing the facilities. 
The CWP must be consistent with the 
borrower’s long range engineering plan 
and both documents must be consistent 
with the borrower’s power requirements 
study. 

(e) REA approval is required for all 
facilities included in a CWP or CWP 
amendment. If REA disagrees with a 
borrower’s estimate of the cost of one or 
more facilities included in a CWP or 
CWP amendment, REA may adjust the 
estimate. 

(f) To be eligible for REA financing, 
the facilities included in a CWP or any 
amendments must be approved by REA 
before the start of construction. 

(g) A CWP may be amended or 
augmented when the borrower can 
demonstrate the need for the changes, 

(h) A borrower’s CWP or special 
engineering studies must be supported 
by a Borrower’s Environmental Report, 
Environmental Analysis, or 
Environmental Impact Statement, as set 
forth in 7 CFR part 1794 or required by 
other Federal or state regulations or 
laws. 

§ 1710.251 Construction work plane- 
distribution borrowers. 

(a) All distribution borrowers must 
maintain a current CWP approved by 
their board of directors and REA 
covering all new construction, 
improvements, replacements, and 
retirements of distribution and 
transmission plant, and improvements, 
replacements, and retirements of any 
generation plant. Construction of new 


generation capacity need not be 
included in a CWP but must be specified 
and supported by specific engineering 
and cost studies. 

(b) A distribution borrower’s CWP 
shall cover at least a 2-year construction 
period and include all facilities to be 
constructed, whether or not REA 
financial assistance will be sought or be 
available for certain facilities. The CWP 
may cover a period of up to 4 years, but 
any REA loan will be limited to a 2-year 
construction period. 

(c] The facilities included in a 
distribution borrower’s CWP may 
include: 

(1) Line extensions required to 
connect consumers, improve service 
reliability or improve voltage conditions. 

(2) Distribution tie lines to improve 
reliability of service and voltage 
regulation. 

(3) Line conversions and changes 
required to improve existing service or 
provide additional capacity for new 
consumers, 

(4) New substation facilities or 
additions to existing substations. 

(5) Transmission and substation 
facilities required to support the 
distribution system. 

(6) Distribution equipment required to 
serve new consumers or to provide 
adequate and dependable service to 
existing consumers, including 
replacement of existing plant facilities. 

(7) Residential security lights. 

(8) Headquarters facilities. 

(9) Improvements, replacements, and 
retirements of generation facilities. 

(10) Load management equipment, 
automatic sectionalizing facilities, and 
centralized System Control and Data 
Acquisition equipment. 

§ 1710.252 Construction work plans— 
power supply borrowers. 

(a) All power supply borrowers must 
maintain a current CWP approved by 
the borrower’s board of directors and 
REA covering all new construction, 
improvements, replacements, and 
retirements of distribution and 
transmission plant, and improvements, 
replacements, and retirements of 
generation plant. Applications for REA 
financial assistance for such facilities 
must be supported by a current, 
approved CWP. Construction of new 
generation capacity need not be 
included in a CWP but must be specified 
and supported by specific engineering 
and cost studies. 

(b) Normally, a power supply 
borrower’s CWP shall cover a period of 
3 years. While comprehensive CWPs are 
desired, if there are extenuating 
circumstances REA may accept a single¬ 
purpose transmission or generation 


CWP in support of a loan application or 
budget reclassification, 

(c) Facilities included in a power 
supply borrower’s CWP may include: 

(1) Distribution and related facilities 
as set forth in § 1710.251(c). 

(2) Transmission facilities required to 
deliver the power needed to serve the 
existing and planned new loads of the 
borrower and its members, and to 
improve service reliability, including tie 
lines for improved reliability of service, 
line conversions, improvements and 
replacements, new substations and 
substation improvements and 
replacements, and Systems Control and 
Data Acquisition equipment. 

(3) The borrower’s proportionate 
share of transmission facilities required 
to tie together the operating systems of 
supporting power pools and to connect 
with adjacent power suppliers. 

(4) Improvements and replacements of 
generation facilities. 

(d) A CWP for transmission facilities 
shall normally include studies of load 
flows, voltage regulation, and stability 
characteristics to demonstrate system 
performance and needs, 

§ 1710.253 Engineering and cost studies— 
addition of generation capacity. 

(a) The construction or purchase of 
additional generation capacity and 
associated transmission facilities by a 
power supply or distribution borrower 
shall be supported by comprehensive 
project-specific engineering and cost 
studies as specified by REA. The studies 
shall cover a period from the beginning 
of the project to at least 10 years after 
the start of commercial operation of the 
facilities. 

(b) The studies must include 
comprehensive economic present-value 
analyses of the costs and revenues of 
the available self-generation, load 
management, energy conservation, and 
purchased-power options, including 
assessments of service reliability and 
financing requirements and risks. 
Requirements for analyzing purchased- 
power options are set forth in § 1710.254. 

(c) Generally, studies of self- 
generation, load management, and 
energy conservation options shall 
include, as appropriate, analyses of: 

(1) Capital and operating costs. 

(2) Financing requirements and risks. 

(3) System reliability. 

(4) Alternative unit sizes. 

(5) Alternative types of generation. 

(6) Fuel alternatives. 

(7) System stability. 

(8) Load flows. 

(9) System dispatching. 
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§ 1710.254 Alternative sources of power. 

(a) Loan requests for addition of 
generation capacity {100 percent owned 
or owned on an undivided ownership 
basis with other utilities] will be 
accepted by REA only when the 
applicant has satisfactorily completed 
the investigations of possible alternative 
sources of power as set forth in this 
section. The investigations must be 
coordinated in advance with REA. 

(b) The applicant is required to search 
out and attempt to utilize available 
capacity owned by REA borrowers and 
other organizations before developing 
plans for additional generation capacity. 
The applicant shall: 

(1) Solicit power and energy purchase 
proposals from other electric 
cooperatives, investor-owned utilities, 
municipal utility organizations, Federal 
and state power authorities, and any 
other reasonable potential source of 
power. 

(2) Solicit proposals on a national 
basis from independent power 
producers, including co-generators, to 
determine the terms and conditions 
under which these producers can supply 
the additional power and energy needs 
of the applicant, without REA financial 
assistance. Such solicitations shall meet 
all planning, coordination or other 
requirements imposed by state 
authorities. 

(c) The applicant v/ill evaluate all 
alternative proposals on an economic, 
present-value basis, giving 
consideration to cost-effectiveness, 
reliability of service, the short- and long¬ 
term financial viability of the supplier, 
and the financial risk to the borrower 
and its creditors. The applicant will 
keep REA fully informed on these 
evaluations and provide supporting 
information and analysis as requested 
by REA. 

(d) After evaluation of all proposals 
and having obtained REA approval to 
proceed, the applicant will be expected 
to negotiate final proposals with the 
entities submitting the best acceptable 
offers, keeping REA fully informed. All 
contracts entered into shall either be 
approved in advance by the 
Administrator or contain language to the 
effect that the contract is not valid until 
approved in writing by the 
Administrator. 

(e) REA reserves the right to make 
independent inquiries with potential 
power suppliers as to the availability of 
power to meet a borrower’s needs. 

(f) Further details of REA 
requirements for financing of generation 
and bulk transmission facilities are set 
forth in 7 CFR Part 1712 and REA 
Bulletin 29-6. 


§§1710.255-1710.299 [Reserved] 

Subpart G—Long-Range Financial 
Forecasts 

§ 1710,300 General. 

(a) REA encourages borrowers to 
maintain a current longrange financial 
forecast. The forecast should be used by 
the board of directors and the manager 
to guide the system towards its financial 
goals. 

(b) A borrower must prepare, for REA 
review and approval, a long-range 
financial forecast, approved by its board 
of directors, in support of its loan 
application. The forecast must 
demonstrate that the borrower’s system 
is economically viable and that the 
proposed loan is financially feasible. 
Loan feasibility will be assessed based 
on the criteria set forth in § 1710.112 of 
this part. 

(c) The financial forecast and related 
projections submitted in support of a 
loan application shall include: 

(1) The projected results of future 
actions planned by the borrower’s board 
of directors. 

(2) The financial goals established for 
margins, TIER, DSC, equity, and levels 
of general funds to be invested in plant. 

(3) A pro forma balance sheet, 
statement of operations, and general 
funds summary projected for each year 
during the forecast period. 

(4) A full explanation of the 
assumptions, supporting data, and 
analysis used in the forecast, including 
the methodology used to project loads, 
rates, revenues, power costs, operating 
expenses, plant additions, and other 
factors having a material effect on the 
balance sheet and financial ratios such 
as equity, TIER, and DSC. 

(5) Ciurent and projected cash flows. 

(6) Projections of future borrowings 
and the associated interest and principal 
expenses required to meet the projected 
investment requirements of the system. 

(7) Current and projected kW and 
kWh energy sales. 

(8) Current and projected unit prices 
of significant variables such as retail 
and wholesale power prices, wage rates, 
and interest. 

(9) Current and projected system 
operating costs, including, but not 
limited to, wholesale power costs, 
depreciation expenses, labor costs and 
debt service costs. 

(10) Current and projected revenues 
from sales of electric power and energy. 

(11) Current and projected non¬ 
operating income and expense. 

(12) An analysis of the historical 
experience of the borrower, and in the 
case of a power supply borrower its 
member systems, with respect to the 


rates charged for electricity and the 
borrower’s market competitiveness. 

(13) An analysis of the effects of 
projected Increases in the rates charged 
for electricity and the ability of the 
borrower, and in the case of a power 
supply borrower its member systems, to 
compete with neighboring utilities. 

(d) The following plans, studies and 
assumptions shall be used in the 
financial forecast: 

(1) The REA-approved CWP. 

(2) The REA-approved PRS. 

(3) The current rate schedules or new 
rates already approved by the board of 
directors. 

(4) Future plant additions and 
operating expenses projected at 
anticipated future cost levels rather than 
in constant dollars, with the annual rate 
of inflation for major items specified. 

(5) A range of assumptions for each of 
the significant variables to test the 
sensitivity of the results to changes in 
assumptions. 

(e) The financial forecast shall use the 
accrual method for analyzing costs and 
revenues set forth in the REA Uniform 
System of Accounts, and compare the 
economic results of the various 
alternatives on a present value basis. 

(f) REA will obtain and review 
commercially available credit reports on 
applicants for a loan or loan guarantee 
to verify income, assets, and credit 
history, and to determine whether there 
are any outstanding delinquent Federal 
or other debts. Such reports will also be 
reviewed for parties that are or propose 
to be joint owners of a project with a 
borrower. 

§ 1710.301 Financial forecasts— 
distribution borrowers. 

(a) Financial forecasts prepared by 
distribution borrowers that qualify for 
the alternative loan procedure shall 
cover at least a five year period. 
Financial forecasts prepared by all other 
distribution borrowers shall cover at 
least a ten year period. 

(b) In addition to the requirements set 
forth in §1710.300 of this part, financial 
forecasts prepared by distribution 
borrowers in support of a loan 
application shall: 

(1) Include expenditures for any 
maintenance determined to be needed in 
the current system’s operation and 
maintenance review and evaluation in 
order to comply with mortgage 
covenants and prudent utility practice. 

(2) Fully explain the basis for the 
power cost projections used. Generally, 
the power supplier’s most recent 
forecasted rates shall be used. 

(3) Use REA Form 325 or computer¬ 
generated equivalent reports. 
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§ 1710.302 Financial forecasta—power 
supply borrowers. 

(a) The financial forecast prepared by 
power supply borrowers shall 
demonstrate the effects that the addition 
of generation* transmission and any 
distribution facilities will have on the 
power supply borrower’s output, costs, 
and revenues, and on the cost of power 
to the member distribution systems. 

(b) The financial forecast shall cover a 
period beginning with the present and 
extending at least 10 years beyond the 
projected in-service date of proposed 
generation and transmission facilities. 

(c) Financial forecasts prepared in 
support of loan applications to finance 
additional generation capacity shall 
include a power cost study as set forth 
in § 1710.303 of this part. 

(d) In addition to the requirements set 
forth in 11710.300, financial forecasts 
prepared by power supply borrowers 
shall: 

(1) Identify all plans for generation 
and transmission capital additions and 
system operating expenses on a year-by- 
year basis, beginning with the present 
and running for a minimum of 10 years 
after initial commercial operation of the 
facilities, REA may request projections 
for a longer period of time if deemed 
necessary. 

(2) Integrate projections of operation 
and maintenance expenses associated 
with existing plant with those of new 
proposed facilities to determine total 
costs of system operation as well as the 
costs of new generation and generation- 
related facilities. 

(3) Provide an in-depth analysis of the 
regional markets for power if loan 
feasibility depends to any degree on a 
borrower’s ability to sell surplus power 
while its system loads grow to meet the 
planned capacity of a proposed plant. 

(4) Furnish REA with all information 
on operating agreements, ownership 
agreements, fuel contracts and any other 
special agreements that affect annual 
cost projections. 


(5) Include sensitivity analysis to 
determine the effects of various 
alternatives and assumptions on overall 
system expenses and revenues. 
Examples of sensitivity analysis that 
might be used are: 

(i) Effects of a 100 to 200 basis point 
increase in the financing interest rate. 

(ii) Effects of a 50 percent reduction in 
the rate, of projected RE Act beneficiary 
load growth. 

(iii) Effects of a 10 to 20 percent 
increase in the projections for fuel costs. 

(iv) Effects of a 20 percent or more 
increase in construction costs. 

fv) Effects of a 20 percent or more 
increase in maintenance, retrofit and 
decommissioning costs of nuclear power 
plants. 

(e) The projections shall be 
coordinated in advance with REA so 
that agreement can be reached on major 
aspects of the economic studies. These 
include, but are not limited to, 
projections of future kW and kWh 
requirements, RE Act beneficiary loads, 
electricity prices, revenues from system 
and off-system power sales, the cost of 
prospective plant additions, interest and 
depreciation rates, fuel costs, cost 
escalation factors, the discount rate, and 
other factors. 

(f) The projections, analysis, and 
supporting information must be included 
in a report that will provide REA with 
the information needed to: 

(1) Understand and compare various 
power supply plans. 

(2) Determine that the facilities to be 
financed will perform satisfactorily. 

(3) Determine that the overall system 
is economically viable and the loan is 
financially feasible. 

§ 1710.303 Power cost studies—power 
supply borrowers. 

(a) All applications for financing of 
additional generation capacity and the 
associated bulk transmission facilities 
shall be supported by a power cost 
study to demonstrate that the proposed 


generation and associated transmission 
facilities are the most economical and 
effective means of meeting the 
borrower’s power requirements, 

(b) A power cost study shall include 
the following basic elements: 

(1) A study of all reasonably available 
self-generation, purchased-power, load 
management, and energy conservation 
alternatives as set forth in §§ 1710,253 
and 1710.254 of this part. 

(2) A present-value analysis of the 
costs of the alternatives and their effects 
on total power costs, covering a period 
of at least 10 years beyond the projected 
in-service date of the facilities. 

(3) A description of proposed new 
power-purchase contracts or revisions 
to existing contracts, and an analysis of 
the effects on power costs. 

(4) Use of sensitivity analyses to 
determine the vulnerability of the 
alternatives to various assumptions 
about fuel costs, failure to achieve 
projected load growth, changes in 
operating and financing costs, and other 
factors. 

(5) Assessment of the financial risks 
of the various alternatives, especially as 
between capital-intensive and non- 
capital-intensive alternatives, under the 
range of assumptions set forth in 
paragraph (b)(4) of this section. 

(c) Power cost studies must use 
current, REA-approved power 
requirements data, and all major 
assumptions are subject to REA 
approval. 

§§ 1710.304-1710.349 [Reserved] 

Subpart H—Credit Support of Power 
Supply Borrowers 

§§ 1710.350-1710.399 [Reserved] 

Dated: December 14,1990. 

Jonathan Kislak, 

Acting Undersecretary for Small Community 

and Rural Development 

[FR Doc. 91-4382 Filed 2-28-91; 8:45 am] 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

29 CFR Part 541 

Computer-Related Occupations; 
Exemptions From Minimum Wage and 
Overtime Compensation Requirements 
of the Fair Labor Standards Act 

AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Labor 

action: Interim final rule; request for 
comments. 

summary: This document provides 
interim final regulations for certain 
workers employed in computer related 
occupations under Regulations, 29 CFR 
part 541* which contain the criteria for 
exemption under section 13(a)(1) of the 
Fair Labor Standards Act (I^SA) from 
the minimum wage and overtime 
compensation requirements of the Act 
for executive, administrative, 
professional and outside sales 
personnel. 

The purpose of this regulation is to 
implement provisions of Pub. L 101-583, 
enacted November 15,1990, which 
requires the issuance of regulations to 
permit certain computer systems 
analysts, computer programmers, 
software engineers, and other similarly 
skilled professional workers to qualify 
for exemption. 

DATES: Effective Date: The interim final 
rule is effective March 29,1991. 

Comments: Comments are due on or 
before April 29,1991. 

ADDRESSES: Submit WTitten comments 
to John R. Fraser, Acting Administrator, 
Wage and Hour Division. Employment 
Standards Administration, U.S. 
Department of Labor, Room S-3502, 200 
Constitution Avenue, NW., Washington, 
DC 20210 . Commenters who wish to 
receive notification of receipt of 
comments are requested to include a 
self-addressed, stamped post card. 

FOR FURTHER INFORMATION CONTACT: 
Charles E. Pugh, Assistant 
Administrator, Office of Policy, Planning 
and Review, Wage and Hour Division, 
Employment Standards Administration, 
U.S. Department of Labor. Room S-3506, 
200 Constitution Avenue NW., 
Washington, DC 20210 ; telephone ( 202 ) 
523-5409. This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Section 13(a)(1) of the FLSA exempts 
“any employee employed in a bona fide 
executive, administrative, or 


professional capacity (including any 
employee employed in the capacity of 
academic administrative personnel or 
teacher in elementary or secondary 
schools], or in the capacity of outside 
salesman (as such terms are denned and 
delimited from time to time by 
regulations of the Secretary of Labor 
* * *).“ The existing regulations provide 
that, in order to be exempt as a bona 
fide executive, administrative or 
professional employee, an individual 
must meet certain tests with respect to 
job duties and responsibilities and must 
be compensated on a salary basis at no 
less than a specified amoimt. 

Section 2 of Public Law 101-583, 
enacted November 15,1990, provides as 
follows: 

Not later than 90 days after the date of 
enactment of this Act, the Secretary of Labor 
shall promulgate regulations that permit 
computer systems analysts, computer 
programmers, software engineers, and other 
similarly skilled professional workers as 
defined in such regulations to qualify as 
exempt executive, administrative, or 
professional employees under section 13(a)(1) 
of the Fair Labor Standards Act of 1938 (29 
U.S.C, 213(a)(1)). Such regulations shall 
provide that if such employees are paid on an 
hourly basis they shall be exempt only if their 
hourly rate of pay is at least 6^ times greater 
than the applicable minimum wage rate 
under section 6 of such Act (29 U.S.C. 206). 

These regulations resolve certain 
ambiguities in the statute, as more fully 
explained below. It should be noted that 
the existing regulations do, in fact 
permit computer systems analysts, 
computer programmers, and software 
engineers to qualify for exemption, 
provided such workers are paid, on a 
salary basis, not less than the amounts 
specified in the regulations and meet the 
duties and responsibilities tests 
contained in the regulations. 

With respect to the language “if their 
hourly rate of pay is at least 6 V 2 times 
greater than the applicable minimum 
wage rate“, a literal reading would 
suggest a rate equal to the minimum 
wage plus eMz times the minimum wage 
(i.e., 7 V 2 times the minimum wage). 
Furthermore, the statute is silent with 
respect to computer systems analysts, 
computer programmers, and software 
engineers who are not paid on an hourly 
basis. 

The Department has carefully 
reviewed the legislative history of the 
statute. In addition, the Department has 
considered the legislative history of a 
very similar measure which has initially 
included in the 1989 Amendments to the 
FLSA, and which the sponsors of Public 
Law 101-583 referenced in floor debate 
as identical legislation except for minor 


technical changes,^ Based on this 
review, the Department has concluded 
that the Congress intended ( 1 ) that 
highly skilled workers in the computer 
field who are paid more than the 
equivalent of 6’/2 times the applicable 
minimum wage under section 6 of the 
FLSA should be exempt, and ( 2 ) that 
such workers should be exempt without 
regard to the basis of their 
compensation (e.g., salary or hourly 
wage). Thus, the new rule provides that 
workers in the computer field who meet 
the new duties tests specified and 
whose regular rate of pay is in excess of 
BVz times the FLSA minimum wage are 
exempt from the Act’s overtime 
requirements. 

The Department has also concluded 
that workers in the computer field paid 
on a salary basis but who earn an 
amoimt equal to or less than 6 V^ times 
the minimum wage should continue to 
be eligible for exemption provided they 
meet the existing duties and 
responsibilities tests. Finally, the 
Department has concluded that the 
statute and the legislative history are 
clear that workers paid on an hourly 
basis and whose rate of pay is equal to 
or less than QV 2 times the minimum 
wage should continue to be ineligible for 
exemption. 

n. Paperwork Reduction Act 

There are no reporting or 
recordkeeping requirements contained 
in these regulations. 

ni. Summary of the Rule 

A new § 541.3(f) is added to the 
regulations which exempts computer 
systems analysts, computer 
programmers, software engineers, and 
other similarly skilled workers in the 
computer field, as the duty requirements 
for such workers are defined in the new 
paragraph, provided the regular rate of 
pay of such workers is greater than 6 V 2 
times the applicable minimum wage. 

The regular rate of pay is derived by 
dividing the total remuneration received 
by the numbers of hours worked in the 
workweek. (See 29 CFR 778.) 


‘ In the floor debate on Pub. L 101-533, Cg. Steve 
Bartlett stated ‘The first correction is to restore 
section 10 of the Minimum Wage Act of 16S9, as 
drafted and as passed out of the committees of both 
Houses, but was deleted because of a drafting error 
that was discovered, I am told, on the way to the 
floor of the House.” Cg. Bartlett then read into the 
record the committee‘8 section-by-section analysis 
pertaining to the prior measure which reads as 
follows: “Section 10 directs the Secretary to alter 
die regulations on the overtime exemption so as to 
permit certain computer professionals to qualify, as 
long as such professionals are compensated at a 
rate at least six and one-half times the minimum 
wage rate.” 
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Executive Order 12291 

This proposed rule is not a “major 
rule” within the meaning of Executive 
Order 12291, in that it is not likely to 
result in (1) An annual effect on the 
economy of $100 million or more. (2) a 
major increase in costs or prices for 
consumers, individual industries, 
federal, state, or local government 
agencies, or geographic regions, or (3] 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States^based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, no regulatory 
impact analysis is required. 

Regulatory Flexibility Analysis 

The Department has determined that 
the proposed regulation will not have a 
significant economic impact on a 
substantial number of small entities. 

This conclusion is based on the fact that 
the proposal merely incorporates a 
narrow, technical modification imposed 
by statute. Therefore, no regulatory 
flexibility analysis is required. The 
Secretary of Labor has certified to this 
effect to the Chief Counsel for Advocacy 
of the Small Business Administration. 

Publication as an Interim Final Rule 

The Secretary has determined that the 
public interest requires the immediate 
issuance of these interim final 
regulations in order to comply with the 
requirement of Public Law 101-583 that 
these rules be issued 90 days following 
enactment of the law. Insufficient time 
existed since the enactment of the 
legislation for the Department to issue a 
proposal for comments, review the 
comments, and promulgate a final rule 
to be effective 90 days after the law was 
enacted. 

Accordingly, the Secretary for good 
cause finds that, pursuant to 5 U.S.C. 
553(b)(3)(B). prior notice and public 
comment are impracticable and contrary 
to the public interest. However, 
interested parties are invited to submit 


comments on this regulation by [insert 
the date 60 days after publication]. 
Following evaluation of the comments 
received, a further proposal or a final 
regulation, modified as necessary, will 
be published. 

Document Preparation 

This document was prepared under 
the direction and control of John R. 
Fraser, Acting Administrator, Wage and 
Hour Division, Employment Standards 
Administration, U.S. Department of 
Labor. 

List of Subjects in 29 CFR Part 541 

Labor, Minimum wages. Overtime 
pay, Salaries, Wages. 

Accordingly, part 541 of title 29 of the 
Code of Federal Regulations is amended 
as set forth below. 

Signed at Washington, DC on this 22nd day 
of Feb. 1991. 

Lynn Martin, 

Secretary of Labor* 

Samuel D. Walker, 

Acting Assistant Secretary for Employment 
Standards. 

John R. Fraser, 

Acting Administrator, Wage and Hour 
Division. 

PART 541—DEFINING AND 
DELIMITING THE TERMS “ANY 
EMPLOYEE EMPLOYED IN A BONA 
FIDE EXECUTIVE, ADMINISTRATIVE, 
OR PROFESSIONAL CAPACITY 
(INCLUDING ANY EMPLOYEE 
EMPLOYED IN THE CAPACITY OF 
ACADEMIC ADMINISTRATIVE 
PERSONNEL OR TEACHER IN 
ELEMENTARY OR SECONDARY 
SCHOOLS), OR IN THE CAPACITY OF 
OUTSIDE SALESMAN” 

1. The authority citation for part 541 is 
revised to read as follows: 

Authority: 29 U.S.C. 213; Public Law 101- 
683,104 Stat. 2871; Reorganization Plan No. 6 
of 1950 (3 CFR 1945-53 comp. p. 1004); 
Secretary’s Order No. 13-71 (3 CFR 8755). 

2. A new § 541.5c is added to subpart 
A of part 541 to read as follows: 


§ 541.5c Special provision for employees 
in computer systems analysis and 
programing work. 

(a) Pursuant to section 13(a)(1) of the 
Act and Public Law 101-583, the 
requirements of sections 6 (except 
section 6(d)) and 7 of the Act shall not 
apply to computer systems analysts, 
computer programers, software 
engineers, and other similarly skilled 
employees who meet the requirements 
of paragraph (c) below and who are paid 
a regular rate of pay that exceeds eVz 
times the minimum wage provided by 
subsection 6(a)(1) of the Act as specified 
in paragraph (b) below. 

(b) Whether or not an employee’s 
regular rate of pay exceeds OVz times the 
applicable minimum wage rate shall be 
determined by dividing the amount of 
compensation earned in the workweek 
by the number of hours worked in the 
workweek in accordance with 29 CFR 
part 778. 

(c) Employees who qualify for this 
exemption are highly skilled in computer 
systems analysis or programing; and, 
because of the wide variety of job titles 
applied to such work, job titles alone are 
insufficient to make this determination. 
To qualify for exemption, the employee’s 
primary duties must consist of one or 
more of the following: 

(1) The application of systems 
analysis techniques and procedures, 
including consulting with users, to 
determine hardware and software 
functional specifications, 

(2) The design of c6mputer systems 
based on and related to user 
specifications, 

(3) The creation or modification of 
computer programs based on and 
related to system design specifications, 

(4) The creation or modification of 
computer programs related to machine 
operating systems, or 

(5) A combination of the 
aforementioned duties, the performance 
of which requires the same level of 
skills. 

[FR Doc. 91-4704 Filed 2-26-91; 8:45 am] 
BILLING CODE 4S10-27-M 
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Part IV 

The President 


Executive Order 12752—Impiementation 
of the Agricuitural Trade Deveiopment 
and Assistance Act of 1954, as 
Amended, and the Food for Progress 
Act of 1985, as Amended 
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Title 3— Executive Order 12752 of February 25, 1991 

The President Implementation of the Agricultural Trade Development and 

Assistance Act of 1954, as Amended, and the Food for 
Progress Act of 1985, as Amended 


By the authority vested in me as President by the Constitution and the laws of 
the United States of America, including the Agricultmal Trade Development 
and Assistance Act of 1954, as amended by Public Law 101-624 (“Agricultural 
Trade Development Act“), the Food for Progress Act of 1985, as amended by 
Public Law 101-624 (“Food for Progress Act“), and section 301 of title 3 of the 
United States Code, it is hereby ordered as follows: 

Section 1, Estoblishment of Programs, There is hereby established: 

(a) a program under title I of the Agricultural Trade Development Act to 
provide for the sale of agricultural commodities to developing countries. Such 
program shall be implemented by the Secretary of Agriculture (hereafter 
referred to as the “Secretary”). 

(b) a program under title II of the Agricultural Trade Development Act to 
provide for the donation of agricultural commodities to foreign countries. Such 
program shall be implemented by the Administrator of the Agency for Interna¬ 
tional Development (hereafter referred to as the “Administrator”). 

(c) a program under title III of the Agricultural Trade Development Act to 
provide for the donation of agricultural commodities to least developed 
countries. Such program shall be implemented by the Administrator. 

Sec. 2. International Negotiations and Accounting for Foreign Currencies, (a) 
The Secretary with respect to title I, and the Administrator with respect to 
titles II and III of the Agricultural Trade Development Act, shall negotiate and 
execute agreements under the Agricultural Trade Development Act in accord 
with section 112b of title I of the United States Code and applicable regula¬ 
tions and procedures of the Department of State. 

(b)(1) Foreign currencies that accrue to the United States under titles I and 
III of the Agricultural Trade Development Act may be used for the purposes 
set forth in section 104 and section 306 of that Act, respectively, in amounts 
consistent with applicable provisions of law and agreements. Such foreign 
currencies shall be subject to regulations of the Department of the Treasury 
governing the purchase, custody, deposit, transfer, and sale of foreign curren¬ 
cies received under the Agricultural Trade Development Act. 

(2) The Director of the Office of Management and Budget (hereafter referred 
to as the “Director”) shall determine the amount of foreign currencies to be 
used for the purposes of section 104(c)(8) of the Agricultural Trade Develop¬ 
ment Act, and such purposes shall be carried out by the agencies with 
authority to pay the obligations abroad. The purposes of the remaining 
paragraphs of section 104(c) of that Act shall be carried out by the Department 
of Agriculture, utilizing, where appropriate, the expertise of other agencies, 

(3) The Secretary and Administrator shall transmit the reports required by 
the provisions of paragraph 5 of the Act of August 13, 1957 (71 Stat. 345; 7 
U.S.C, 1704a), as related to the use of foreign currencies accruing under title I 
and title III of the Agricultural Trade Development Act, respectively. 
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Sec. 3. Policy Coordination, (a) To ensure policy coordination of assistance 
provided under the Agricultural Trade Development Act and the Food for 
Progress Act, there is hereby established a Food Assistance Policy Council 
(hereafter referred to as the “Council”). 

(b) The Council will include senior representatives of the Department of 
Agriculture, the Agency for International Development, the Department of 
State, and the Office of Management and Budget. Meetings of the Council 
shall be called by the Secretary or his designee at the request of any senior 
representative of the Council. 

(c) The Council shall advise the President on appropriate policies under the 
Agricultural Trade Development Act and the Food for Progress Act and shall 
coordinate decisions on allocations and other policy issues, as well as prepare 
the report required by section 407(g)(1) of the Agricultural Trade Development 
Act. 

(d) As necessary for effective coordination, the Council shall provide its 
advice to the President through the appropriate Cabinet-level body. 

Sec. 4. Delegation of Responsibilities, (a) The consultation required by section 
401(a) of the Agricultural Trade Development Act shall be undertaken through 
the Council. 

(b) The function conferred upon the President in section 403(j) of the 
A^icultural Trade Development Act is hereby delegated to the Secretary of 
State. 

(c) The function conferred upon the President by section 407(h) of the 
Agricultural Trade Development Act is hereby delegated to the Administrator, 

(d) The functions conferred upon the President by section 411 of the 
A^icultural Trade Development Act are hereby delegated to the Secretary, in 
consultation with the Council and the Department of the T^ea8U^>^ 

(e) The functions conferred upon the President by section 412(c) of the 
Agricultural Trade Development Act are hereby delegated to the Director, who 
shall consult with the Council on these functions. 

(f) The functions conferred upon the President by title V of the Agricultural 
Trade Development Act are hereby delegated to the Administrator. 

(g) The functions conferred upon the President by the Food for Progress Act, 
as amended, are hereby delegated to the Secretary. 

Sec, 5. Regulatory Review. Policies, regulations, and analyses required by this 
Executive order shall be fully consistent with the standards and criteria, 
analyses and procedures set forth in Executive Order Nos. 12291 and 12498. 

Sec. 6. Revocations. Executive Order No. 12220 of June 27,1980, and Executive 
Order No. 12583 of February 19,1987, are revoked. 
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